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PREFACE TO THE SECOND EDITION.
A Second Edxwn of this work being required, 
revised it throughout, and continued the ^st,V contimiance 
Parliament to which it relates, their amendment and contm 
by the Imperial Legislature, and ten a opr a such
Local Legislatures, to the presen time^ bc of
further’additions to its contents Amongst the latter,
advantage to the profession and the pubh.Jeongs 
— "■* i'“ >“'■ “ 

Chief Commissioner, Mu , dation of Lord
judicial efforts the approbation of the
Kingsdown m the Pn y relatin% as they do, to the
legal press on several occasions ; them wiU douM-
nicest points of law and equi y, I wonld
less be acceptable to the profession Forms which experience 
draw attention to the comple e body of Ioto 
has enabled me to compile, and which will^e^ _ .q the 
the trouble and expense of practitione Official Documents
- **' 2 ”“ TW
which I have inserted at the en lamented Sir George
consist of a circular despatch o h 1860, relative
Cornewau. Lewis, dated the 6th ot bep

2 See post, p.



xiv .
preface to the second edition.

to the adoption of the Acts
addressed to the Treasury bv a 7 various Colonies; a memorial 
Solicitors in London, relative to^he °f m°S‘ eminCI“ 
its present inconvenient locaft zk ™”0Tal of the Court from 

from a ParliamentaryZ arC
lastly, a Parliamentary Beturn ofV • °' <AVE) ’ and>
the Amendment Act of 1862 to tl fr°D’ ‘he P“*8“« of 
for by Mr. John Abel Smith) c- ‘,°f "^P^ 1864, (n 
was made, the colony of Ant;„ T ‘“ iast-'»ontioned return 
considerable additional business ha^ “ “d°Pted ‘he and 
this source. The Legislature of GrT^11 ‘S “““'1“^ from 
«nee, passed a resolution to the same a'S°’ some time
Stances unknown to the public that bM throu8h circum- 
camed into effect. ’ “ ‘ solution has not yet been

I cannot conclude withnnY- + i ’

R J. c.

January, 1865.



PREFACE TO THE FIRST EDITION.
In the Session of 1854 an Act was passed for the purpose of 
applying the principle of the Irish Incumbered Estates Court to 
the West Indian Colonies, but providing that the measure should 
not come into operation in any Colony until the Legislature of 
such Colony should have addressed the Crown, praying for an 
Order in Council to that effect. The execution of the Act was 
entrusted to a Chief Commissioner and Assistant Commissioners 
(not exceeding two) in England, and to Local Commissioners in 
the Colonies. In the year 1856, the Legislature of the Island 
of St. Vincent first addressed the Crown in conformity with 
the Act; and in the month of February, 1857, the Hon. 
Edmund Phipps and Sir Frederic Rogers were appointed Chief 
Commissioner and Assistant Commissioner, and forthwith pio- 
ceeded to prepare the General Rules, Forms and Directions, and 
Tables of Fees, under the provisions of the Act. This necessarily 
caused some delay, especially as it was deemed advisable to sub
mit the General Rules to the Law Officers of the Crown before 
they received the sanction of the Privy Council, but this was 
accorded in the month of August in that year, and business was 
opened by the presentation of a petition for the sale of an estate 
in the Island of St. Vincent. The lamented death of Mr. Phipps 
interposed a further delay, and it was not till the. month of 
February, 1858, when the present Chief Commissioner, Mr.



PREFACE TO THE FIRST EDITION.

Stosor, was appointed to succeed him, that business could be 
acbvdy resumed. Serious obstacles then arose through the 
defect™ framework of the Act, and it was found absolutely 
necessary to apply to the Legislature : the result of this applica- 

rhich receivcd the R^aI “ 
eariy in 185«' J T<>baS0 a'S° addres^ ‘he Crown

in which the PriucS’eToAhe Act“”7 pabUcat!oD’

Pules, Forms and Sons TT M

Tables of Fees in use in the Colonies of
as also reports of some of thp h d St* Vlncent and Tobago, 
present Chief Commissioner, whic^“] °b“Ons of the 
heal assistance and advantage to those I
to practise professionally in the Court"" ° OCCas!on
''’^ted in the working'of these Ads ’ to all who are

R. J. C.
2, Stone BunDixos, LINCOM-S I™, 

June, 1859.



A TREATISE

ONTHE WEST INDIAN INCUMBERED ESTATES ACTS.
C H A P T E R I.

INTRODUCTORY.

The difficulties attending the transfer of landed 
property, to which the attention of our legislators 
and law reformers is at this moment so strongly 
directed, are of ancient date. They existed in 
the days of feudalism, when land was the only 
species of property which conferred distinction, 
and being held for the most part by military 
services, could not be alienated by the tenant 
without the consent of the lord. They exist, 
with less reason, in modern times, and have in
creased with the increasing wealth and commerce 
of the country, partly from the great demand for 
land, and the number of transactions thereby 
occasioned, and partly from the pride or caprice 
of individuals, who seek by complicated wills and 
settlements to keep the absolute ownership of the 
soil in suspense for the longest possible period. 
Various, however, as have been the causes which 
have tended to fetter and embarrass the transfer 
of land, they may be all referred to the grand 
distinction which has ever been maintained in 
English law between real and personal estate ;

Titles to 
landed 
estates in 
England; 
difficulty of 
transfer.

B



2 INTRODUCTORY.

Delay and 
expense.

Investiga
tion by con
veyancer.

the former of which is held by title, and the
ater by possession. The result of this distinction 
has been that while money, shares, securities, ships, 
merchandise, bullion, and moveable property, of 
whatever value, can be transferred from hand to 
hand by the simplest process, a rood of land cannot 
change proprietors without a delay and expense in 
many cases wholly disproportionate to its intrinsic 
value.

All persons who have had dealings in land have 
complained of these grievous taxes on landed 
estates; but professional men alone can fullv 
comprehend the causes which render them at 
present inevitable. The owner of an estate may 
“ntiact for the sale of it, and may even a<n-ee 
with the purchaser as to the price, but the princi- 
Lto X S° fUrther 5 ‘he matter Pa^es at «nee 
into the province of the lawyers, and months 

“ay,e’apSe bef°rC the tedious 
change LndT^ the.laad-1 money fan 
law J, J : ceremonies prescribed bv the

fraction of it, for sixty^ears XX? °f e' Cry 
must be carefully compiled ’.i dt tlmes mor-, 
scrutiny of a pXtised^ ’ submi“ed to the 
is to exercise TfX Wh.°SC duty “
that the vendor’s title to the^i°'dn^ POiilhle, 
Every death or marriage eferv Xhi“ 
gage, or will, is submitted t? w« e“en.’ mort‘ 
and when, as frequentlv h examination ; 
comprises recent purchases^thp^t118’ the estate
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sundry requisitions, which the vendor is called 
upon to satisfy, or the purchaser may rescind his 
contract. The vendor is required to produce Requisitions 
evidence of the births, marriages, and deaths of ancer/^ 
several people, of whom he may never have 
heard, and to explain sundry transactions to which 
he was no party. In default of satisfactory expla
nations on such matters, it is not impossible that 
his father, or some predecessor, may be charged 
with having committed actual or constructive 
fraud, or that family arrangements, of which the 
exact circumstances have been lost, may be 
stigmatised as improper or illegal. Doubts will 
frequently arise as to some ancient inclosures ; and 
where the boundaries and descriptions of fields have 
become altered, he will have to account for eveiy 
discrepancy. If any previous owner has been 
involved in a Chancery suit, the vendor may be 
called upon to give an account of all the proceed
ings, however voluminous ; and if such suit has 
been compromised, to show that such compromise 
was fair and proper. It matters not whethei the 
land has been long in his family, or recently pur
chased : he must still account for its history, as it
was his duty to have obtained all necessaiy 
information at the time of his purchase. As the 
law now stands, a sixty years’ pedigree is an 
inseparable incident to a marketable estate.

We will suppose that, after considerable delay 
and expense, the requisitions of the conveyancer aie 
satisfactorily answered, the births, deaths, and 
marriages are duly certified, the vendor’s prede
cessors are acquitted of fraud, all questions as to in
closures or boundaries are settled or compromised, and 
the Chancery proceedings are found regular ; in such 
case the transaction may be completed, and the 
vendor gets his money and parts with his land. 
But what is the- condition of the purchaser. 
However carefully he may have satisfied himsel 
of the goodness of his title, and of the absence o

Sixty years’ 
title.

Condition of 
the pur
chaser.
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Perfect titles 
not really 
necessary.

Necessity of 
explaining 
past transac
tions.

any possible claimant or incumbrancer, still the 
property he has acquired can never be set free from 
its antecedents. The sins and infirmities of past 
years cling to it ; and every time he wishes to 
sell an acre or raise money on mortgage, he must 
go into the old story again, enter into all the old 
explanations, prove the births, deaths, and mar
riages, account for all the transactions ; in short, 
incur the same expense and trouble as his 
predecessor, with the additional risk on every 
occasion that some hostile conveyancer may suggest 
some latent infirmity in the title which escaped 
notice when he purchased the estate. For as a 
traveller or geologist will rejoice in a discovery 
which has escaped the notice of previous investi
gators, so is it the glory of a true conveyancer to 
discover and substantiate a loophole in a title which 
some eminent contemporary has failed to perceive.

It is well known by conveyancers that perfect 
titles are of rare occurrence ; although, in most 
cases where both parties are willing to complete 
then bargain, sufiicient security can be given to 
enable the purchaser safely to part with his money • 
and conveyancers would often be content with subi 
stantial titles, and would overlook or neglect im
aginary difficulties, but for the danger of the title 
whX?T- °” a subse<l“e“‘ Hence

here land is purchased as a permanent in!" ? 
ment, with no intention of selling or mortgaging V 
as in the case of purchases by a railway comnanv 
a substantial holding title is often accepted, var'ion’ 
investigations are dispensed with and the n 3 
is considerably diminished ’ ® eXPensc

landed propertyX“ of
getting rid of the past wd6«!1“110331611-“7 °f 
explaining every minnta ’ • d the necessity of 
an estate for a hng spaced v^T attendin^ 
practitioners, every one 5i S t0 a series of 

7 one of wbom is bound, if
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possible, to find some cause of objection. If, 
therefore, a system could be devised by which, a 
title once fairly examined might receive judicial 
sanction, and be declared good up to a given 
period against all the world, one great source of 
the evil would be removed. It is to effect this 
object that Incumbered Estates Courts, or, under 
their more recent style, Landed Estates Courts (for 
there is no difference between themj, have been 
devised, and there is little doubt that the esta
blishment of such tribunals throughout the 
greater part of the British empire would be 
productive of the greatest benefit to all per
sons interested in landed property. But the 
impediments and obstacles in the way of such 
legislation are necessarily very considerable, and 
the interests which would be affected and threat
ened by the relaxation of the present system are 
numerous and powerful, and hitherto it has only 
been where the evil has grown absolutely insup
portable that it has been found possible to apply 
the remedy.

In Ireland the improvidence of the landed pro
prietors, coupled with their reluctance to pait with 
their territorial rights, however shadowy they might 
have become, had led to a state of affairs alike 
anomalous in itself and injurious to the community. 
In many instances, the mortgages, judgments, and 
other charges on estates far exceeded their value ; 
and the owner, though nominally a large landed 
proprietor, was in reality a mere agent or collectoi 
for others. The number and variety of the incum
brances were so overwhelming and complicated, 
that a sale was often impossible. rl he owner, 
having no beneficial interest, had no inducement to 
give up the traditional importance of ownership, 
even though severed from all substantial profit, 
the incumbrancers, on the other hand, could only 
act through the medium of the Court of Chancery, 
where the number of parties and complexity of

Incumbered 
Estates 
Courts.

Irish estates 
before the 
Incumbered 
Estates Act.
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Receivers.

Passing of 
the Act.

interests were in most cases a bar to effective relief. 
The result was that an undue proportion of the soil 
of the island came to be managed by receivers, 
whose duty it was, after providing for the bare 
expenses of management, to keep down the interest 
of the incumbrances, the capital of which became 
practically irredeemable, and only to be realised by 
transfer of the security.

It will be readily understood that such a state of 
affairs was ruinous to the welfare of the country. 
A fertile soil, requiring only the application of 
capital to make it productive, lay undeveloped, 
because no person had sufficient interest in it to 
undertake the risk. The mortgagee, who received 
the rents and was the substantial owner, had no 
interest in increasing the productiveness of the land 
out of which he could never derive more than a 
fixed sum for principal and interest. On the other 
hand, the nominal proprietor could not be expected 
to risk his capital, and devote his energies to 
increase the productiveness of a property, of which 
the profits were to be enjoyed by others. And vet 
though energy and capital were at hand to terminate 
the divided ownership, and double the productive
ness of the soil, the state of the law, as described 
above, was an insuperable obstacle to their applica
tion or introduction. 1

Ihe evil having passed endurance, the inter 
of the Legislature was earnestly invoked ■ 

and after much opposition, and more than one

entitled through the medium T S * ‘° P*11*?3 
bunal, and relieving the purchaser f n°mPetent tr*“ 
or risk, by givin- him^ 1 any trouble
from incumbrances! * ‘1 iamentary title free
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Three learned and able Commissioners were ap
pointed to the difficult task of carrying into effect 
this measure ; and their exertions in its performance 
were crowned with complete success.
^.The Act came into operation in October, 1849; *^£5 
and by returns made in July, 1853, it appeared 
that in the short space of three years and a-half 
1,700,000 acres, yielding a rental of £/30,000 
a-year, had changed hands under its provisions.
So popular was the procedure of the new court, 
that the Commissioners were overwhelmed by the 
rush of business. In spite of the immense quantity 
of land thrown upon the market, the average value 
steadily rose, and, in many cases, the owners them
selves petitioned for a sale of their property, with a 
view to apply the surplus of the purchase money in. 
re-purchasing a portion of it free from incumbrances.
In all, 2,800 petitions had been presented, and 
3,500 conveyances executed by the Commissioners.
In September, 1858, the number of petitions had 
reached 4.400, and the number of conveyances 
amounted to 8,300. Nor were the results of the 
sales less striking. At the last-mentioned period, 
£23,000,000 had been received on account of the 
purchase moneys of estates, of which £3,000,000 
were furnished by English and foreign purchasers, 
and the remainder by Irish capitalists. The tota ¿n 
number of purchasers amounted to 8,600. Thus, land, 
under the influence of the Incumbered Estates Act, 
upwards of three millions of capital was, in nine 
years, introduced into Ireland; and, what is even 
more striking, £20,000,000 of Irish capital was, 
in the same period, invested in the purchase of an 
—circumstances which would naturally tend to a 
further expenditure in works and improvements, anc 
a great increase in the wealth and importance of t e 
landed proprietors. ,

In short, the success of the measure was sue i 
that its advantages were admitted even by those wo 
had originally opposed its introduction, and e



8 INTRODUCTORY.

Attempt« to 
introduce a 
similar sys
tem in 
England.

West Indian 
Incumbered 
Estates Acts.

system which had in the first instance been esta
blished for a limited period, and was applicable onlv 
to incumbered estates, was, by the Irish Landed 
Estates Act of 1858, rendered permanent, and made 
applicable to all estates, whether incumbered or 
not; and the principle of judicial sale having been 
found by experience to give satisfaction, has since 
that time become an established element in tin- 
transfer of land in Ireland.

Attempts have been made from time to time to intro
duce the same, or a similar system in England, but with- 
out success. In 1859, two bills were introduced by Sir 
lugh Cairns, then Solicitor-General, one similar in 

principle to the Irish Act, but not containing compul
sory powers for the sale of incumbered estates, and the 
other providing for the registration of the future titles 
of the estates to which an indefeasible title had 
given under the provisions of the first bill. The prin- 
con<d f h0?11™8 met with general approval, but^heir

WaS PostPoned> and ultimately aban- 
and COnsc^uenceo^ the dissolution of Parliament 
and change of government which followed Th. 
m2 anTl^”* forward “ year 
of* ^th HoLes 
Land Registry Act nf S e ,adoP“on of the 

premature to speculate nn machinery. It ls 
the above Act but thpr. ° probable operation of 
far as it cXIIW? "r d°ubt tbat 
cumbered Estates Act i'ts"'ff’ ° °f ,be lrish ,n* 
beneficial. Ct’ lts efifects "¡H be found

XXe'd °f
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men, and of deep interest to all. The calamities 
which, during the last twenty years, have befallen 
West Indian proprietors, are 'well known to be due 
to causes which no human wisdom could have fore
seen or prevented; nor has any scheme been devised 
from which a complete restoration to their former 
prosperity could be expected. But as the condition 
of the estates in some of the islands resembles in 
many respects the ancient condition of Irish estates, 
it was not unreasonably hoped that the remedy, 
which, as we have seen, w’as so successfully applied in 
Ireland, might operate beneficially in the West Indies.

The decline of the West Indian Islands, and the 
ruin of the West Indian proprietors, dated from the 
abolition of slavery. It is obvious that even an 
English estate would be injuriously affected by any 
sudden change in the relationship of master and 
servant, or any circumstance which might render 
the supply of labour uncertain or scanty. But 
there is a wide difference between a plantation in 
the West Indies and an agricultural estate in 
England or Ireland, where the labour and risk are 
undertaken by tenants, and the owner has only to 
collect his rents, and, after setting apart a certain 
average proportion for management and ordinary 
or periodical expenses, may look on the residue as a 
constant annual income. The proprietor of a West 
Indian plantation resembled rather the owner of a 
business or trading concern, which, if properly 
managed and worked, might produce a large revenue, 
but which required a liberal investment of capital, and 
great skill and management to produce anything at all.

Previously to the abolition of slavery, the West 
Indian Islands had been brought to a marvellous 
state of development and cultivation. The produc
tiveness of the soil seemed capable of indefinite exten
sion, the commercial relationship with Englan 1 
furnished an unlimited market for any amount o 
produce that the land would yield, while the system ot 
compulsory labour supplied the necessary machinery

Decline of 
the West 
Indian 
Islands.

Difference 
between 
English and 
West Indian 
estates.

State of the 
West Indian 
Islands pre
vious to the 
abolition of 
slavery.
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Their pros
perity.

Consignees.

Incam- 
brances.

family 
charges.

INTRODUCTORY.

for extracting and manufacturing such produce. The 
annual revenue of an estate depended in effect on the 
ptcaali employed in cultivating it; such capital was, 
however, essential to the success of the undertaking. 
The purchaser of an estate had to invest not only 
the sum he paid for the fee-simple of the land, but 
also a large additional amount of capital for the 
machinery, plant, and supplies, by which alone the 
crops could be realised. He had, of course, to 
procure competent skill to superintend the works, 
and, above all, a constant supply of well-directed 
and disciplined labour. Under a system of com
pulsory labour, it was not difficult'to fulfil these 
conditions; and the profits realised were so enormou< 
that a vast amount of capital became engaged in 
the cultivation of these islands. The great European 
war contributed in no small degree to expand the 
West Indian commerce, and in manv cases estates 

Of a few hundred acres produced annual returns of 
many thousands of pounds. It naturally followed 
that large fortunes were amassed, and a We<t 
Indian estate came to be looked upon as a mint 
of wealth out of which a moderate outlay of canit d 
would mfallibly extract a princely revenne P A 
L01X1 <n greW "p> under which
uondonoi Liverpool merchants undertook thp pm- 

charge of receiving and realising th gnmX 
and of furnishing from time to time the

interest, ensuring lar™ r Ik .; coraPoundTf „L 7 ° ge P10ilts for themselves

capital for working it and thomf c necessary into partnership ’4 “me^^^
requisite means, or raised th. “ ha<1 ,hl‘
mortgages, the interest of wmT"1“
the capital, waS easily defrayed oui <3™ s?met!>n< -’ 
profits. Family charges such . ‘C ,ncreascd 

b ? such as jointures, lega-
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cies, and children’s portions, were also liberally 
charged on such estates, especially when the 
owner resided in England, the large annual profits 
apparently justifying the settlor or testator in 
relying on such debts being easily discharged. 
Consignees also, in the ordinary course of manage- Loans, 
ment, were willing to take up money at 3 or 4 per 
cent, in England, and realise compound interest at 
G per cent, on West Indian estates, when a bad 
harvest or the requirements of the proprietor 
rendered a loan acceptable. Thus it happened that 
many West Indian estates became saddled with 
incumbrances, which, though heavy when compared 
with the acreage of the estates, yet, when set oft’ 
against their prodigious returns, were borne 
without inconvenience, and, if required, easily 
shaken off.

But suddenly the blow fell, which, though Abolition of 
various attempts were made to palliate or disguise s,avery- 
its effects, was destined to ruin the majority of 
West Indian proprietors. By the celebrated Act 
of the Imperial Legislature, passed in 1833, com
pulsory labour was summarily abolished, and in lieu 
thereof a money compensation was given to the 
holders of slaves. But no money compensation 
could ever restore the previous state of affairs, or 
enable the owner to realise the profits which, in the 
palmy days of slavery, he had looked upon as his 
undisputed inheritance. What has followed has Effcctgon 
possibly been a return to a more natural order of the colonies, 
things, and, socially considered, the change may be 
a beneficial one ; but to those who had grown up 
with, and become dependent on, the ancient system, 
it was absolute ruin. An estate which had produced 
a magnificent revenue under a system of compulsory 
labour, had still a certain value, and might be made 
to yield a reasonable profit in proportion to its 
extent ; but the owner of a few hundred acres was 
no longer a wealthy proprietor. The whole position 
of his family and fortune was changed ; and where,
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as was often the case, mortgages, jointures, or 
charges had been created on a scale corresponding 
with the ancient profits of the estate, the interest of 
the owner vanished. An estate which yielded 
£10,000 a year might, without difficulty, pay a 
jointure of £1,000 a year, and the interest of 
£20,000 or £30,000 to younger children or 
mortgagees, leaving a handsome surplus for the 
owner ; but when the annual profits were reduced to 
£1,000 or £2,000, the owner had no longer any 
interest in cultivating it. He became, in effect, a 
mere trustee or agent for others, and not un- 
frequently for the junior members of his own 
family, and having no substantial interest himself, 
left the management of the estate in the hands of 
those who had, or thought they had, such interest. 
This led, of necessity, to family arrangements, 
which naturally developed themselves into family- 
quarrels and Chancery suits. Large estates came 
under the management of the Court of Chaneerv 
receivers were appointed, and the costs of litigation 
swallowed up what little surplus could be extracted 
Ihe same impediments to a sale existed here as ¡A 
Ireland. The owner was indifferent, and would 
take no steps, and incur no risks about a property 
which, to him at least, was unproductive, while the 
charges were so numerous, and the accounts so 
complicated, that an incumbrancer who endeavoured 
to reahse his security was soon compelled to 
abandon the task as hopeless. A certain amount 
of cultivation might take place ; the consmne« 
receivers, managers, and agents still mod $???’

Httle else was realised. To sucl/l 
pitch had matters arrived, that in the year

Ta^-lrS Of the lanatic ‘onant for life Of ; 
West Indian estate bein«- brom-ht i ,a 
consideration of the Lord Cha h dcr the 
Leonards deliberately pronounced an o’' 
as the expenditure on the estate had fo?™ °n that’ 
exceeded the income and th« 1 - years 

ne’ aud the continuance of tl e
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working only tended to accumulate debt, it would 
be for the benefit of the lunatic’s estate that the 
cultivation of the West Indian estate should be 
abandoned.1 .

It will thus be seen that landed property in the 
West Indies, though differing in many respects 
from that in Ireland, had been reduced, partly by 
causes peculiar to itself, and partly by the same 
causes which prevailed in Ireland, to an equally 
deplorable condition, alike ruinous to the owners and 
unjust to the incumbrancers; and as in Manc, 
when the cry became too great to be neglected, the 
Imperial Legislature interposed a forcible but bene
ficial remedy, so, under the urgent pressure of West 
Indian sufferers, it was endeavoured to ^reduce 
a similar remedy into that partofthe Lmpne, 
so far as the constitutional relations between 
the colonies and the mother country permittei- 
Tn 1854 an Act was passed providing for the 
creation of an Incumbered Estates Court in 
each of the West Indian Islands, with a Centra 
Commission in London, but containing the proviso 
that the Act should not come into operation in any colony'until the Queen should, by an Order in Couucil,

h°Orderifo0 be^de

XX Regard for 'the -dependenceonhe 
colonial Legislatures, and the provisioni contanmd in 
the Act for the appointment of a
and other officers, to be remunerated ou «f colonm 
funds, were the causes of great de »7* j by tbe
of the measure. A movement was first made »y 
Island of St. Vincent, the Government f which had 
been one of the earliest to draw the attention ot 
Home Government to the evils occasioned by the

13

West India 
Incumbered 
Estates Act, 
1854.

St. Vincent.

1 Ke Tharp, 2 Sm & Gif. 578.
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great number of incumbered estates, and the conse
quent non-residence of their proprietors. In a des
patch from the Lieutenant-Governor of this island, 
dated the 26th day of June, 1854, it is stated as one 
cause of the great depression then existing in the 
colony, that there were eighty-seven estates in the 
island which produced sugar; that of these sixty- 
four were superintended by attorneys, in consequence 
of the absence of their proprietors; that forty-two 
of these estates were under the management of six 
attorneys, and that one attorney actually managed 
fifteen estates. It is not to be wondered, therefore 
that the inhabitants of this colony were willing to 
adopt a system which afforded at least a reasonable 
prospect of new proprietors and fresh capital bein- 
mtroduced into the island.

The difficulty as to providing adequate remunera
tion for the local officers, without unduly burdenin- 
the colonial funds, was met by a coloffial Act by 
which it was provided that the officers of the Su- 
preme. Court should, be charged with the local 
administration of the measure, and remunerated bv 
^ipanJ?mmiSSi°nS’ varying in proportion with the 
value of the property to be dealt with under the Act

In July 1856,.the Legislature of St. V^ten^ 
addiessed the Crown m conformity with the \et 
and on the 2nd of February 1857 an A

Jamaica, and Antigua - and it k c-nistopher, 
the Acts will shortly b» aXn tl k derSt°°d that 
of the West Indian colonies 4 by Several other

The Act of 1854 was fmma i •
spects ambiguous .and defective m SOmc re" 
Acts have in consequence been ’ suPPlcmentary 
pose of
proved to exist. Bv . 88 experience
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expired at the end of the Session of 1864, were, 
with other Acts, prolonged, and a similar pro
longation may be expected in the next session. 
It would perhaps have been more consistent with 
the nature and objects of the Acts if they had been 
prolonged at once for a definite term of three 
or five years, instead of from year to year, as 
the uncertainty incident to an annual tenure must, 
in some degree, impair the beneficial effect of the Acts. 
It is obvious that to allow the Acts to expire 
would be a breach of faith to the "W est Indian 
colonies which have adopted them, and especially to 
those colonies whose adoption of them has been of 
too recent date to enable them to have derived much 
benefit from them, and the more so as such adoption 
took place in consequence of the urgent recommenda
tions of the Imperial Government, conveyed in a 
circular despatch of Sir George Cornewall Lewis, 
dated so recently as the 6th of September, I860.

The above circular despatch was, with other 
papers connected with the Court, laid before Parlia
ment in the Session of 1864, and is printed in the 
Appendix, together with a memorial, signed by a 
number of eminent solicitors practising m the Com t, 
applying to the Government for a removal, of the 
offices of the Court from Westminster to Lincoln s 
Inn,—a change which has been urgently demanded.

A return of business transacted by the Com , 
which was laid before' Parliament m the same 
Session, will also be found in the Appen ix.

It now only remains to give a brief sketch of 
provisions of the several Acts, and of e „ . 
proceeding under them, which will be tiea ec 
the following chapters.

15
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WEST INDIAN INCUMBERED ESTATES ACTS.

CHAPTER II.

THE WEST INDIAN INCUMBERED ESTATES ACTS, 
1854—1858—1862—1864.

It is proposed in this chapter to consider in detail 
the principal sections of these Acts, especially sueh 
thelattei^Fo^X bee“ repealed or modified by 
the lattei. Foi this purpose it will be convenient to 
distinguish the Acts by the designation of the Prin 

me Act oi 1864 respectively.
August XX rccdvcd royal assent in 

nor the wordin ‘ of £’ ne“her‘he framework 
by the T ,6 - earIler statute were followed 
£nThX± X y *wmder ™ «rl 
will be consXed ‘he two Acts
cessively commented d ‘ h® seclion3 “re suc- 
now of less “ nl P°“ 5 but “'variations are
mostofthel h. as by thc Act of 1858 
has been brought8 as^nearly07^’ and thc measure 
formity with the Irish Act 7 P°SS‘ble iut0 con- 
calX^*^ P“"?Pa' Act which 

repealed. This section d Ttion> now
“'•responding section in theXishAy“''7 f™™ the 
the definition of thn w i ^Ct’ esPecially in 
Irish Act, “ land» is defined to Ia”d ” In 
advowsons, rectories 1 extend to manors 
meats, rents and heredTtS'8’. lands> tene- 
whether subject to anTfeXn. . a"y ‘enurc’ 
rent, with or without conditionXXrXX
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curing the same, or otherwise, and whether cor
poreal or incorporeal, and any undivided share 
thereof; and the word “ estate ” is defined to extend “ Estate.” 
to an estate in equity as well as at law, and to an 
equity of redemption, and to the benefit of any cove
nant or contract for or right to renewal.

Here we have a clear definition of the words 
“land” and “estate,” corresponding with their 
technical sense. But by the third section of the 
Principal Act (now repealed), “ land ” was defined 
to extend to sugar and other plantations, messuages, 
tenements, and hereditaments, corporeal and incor
poreal, of every tenure and description, “and to 
include and denote that estate or interest in any 
hereditaments which any person applying for a sale 
is possessed of, is entitled to, or has any mortgage, 
charge, or incumbrance upon.” Thus, “land was 
defined to be not the actual tenement or heredita
ment which is the subject of property, but the estate 
or interest which a given person may have therein , 
a confusion of terms, which, as we shall subsequently 
see, rendered the measure wholly nugatory tor the 
purposes for which it was intended.

The definition of the word “owner was also 
defective, as though it included a tenant for life, or 
pur auter vie, it is doubtful whether it would have 
included the owner of an estate for yeais determi 
nable on the life of the owner, or of an estate tor the 
lives of the owner and others. In consequence ot 
these defects the entire section was repealed and 
fresh definitions substituted, in which the wording 
the Irish Act has been to a great extent

The object of the Act being to effect a J“4‘cia 
sale of estates, the first important P™™?™ 
which come under our consideration aiethose 
which create the requisite machinery for that pur 

P°The Commissioners of the Treasury are> to appoint 
any number of persons, not exceeding 
the Commissioners tinder the Act du g

“ Owner

Act of 1858, 
sec. 4.

Constitution 
of the Court.

Principal Act, 
Sec. 4.
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Sec. 5.

Sec. 6.

Sec. 7.

Majesty’s pleasure. Such persons are to be styled 
the Commissioners for Sale of Incumbered Estates 
in the West Indies. Of the above Com;.
one is to be styled the Chief Commissioner, and the 
other or others the Assistant Commissioner or Com
missioners. The Chief Commissioner must be a 
hamster of ten years’ standing, and must reside 
in England. Ihe Assistant Commissioners are not 
subject to any qualification, and may be employed 

to?1“0 in the execution of the Acta
Ginef Commissioner may direct. For the purpose 
of aiding m the execution of the Act, the Govern- 
ment of any colony may appoint one or more 
fit persons resident in the colony to hold the office of 
Local Commissioner.

Sec. 9.

Secs. 12, 14.

It would appear from these provisions, that the 
so™™ W** ° a -L°-Cal Commissioner is not compul- 
soiy, but permissive ; and that an Assistant 
Commissioner may, by the direction of the Chief 
nose ofTer’ t0 colouy for the Pft- 
pose. of carrying the Act into execution. These 
of Z^maH61’6’ d,°DbtIeS3’ framed ‘o “eet the 
miX n<£ b^ Wilere a permane“‘ Co“» 
might not be required, and the occasional nreseneo 
nature of "th^h C?mm!ssio“er “ight suffice ; for the 
is such that i tUSiUC3S ‘j-1*6 Performed the Court «X5t fiESitt J t? f

~ tbi™ “F"“ ■"

Ihe Commissioners of thnpoint a Chief Secretary and T.®®8"1'? are to ap- 
may be deemed necessary Th* Ot^W °®cers as 
Commissioners, Secretary ^and otlT m °f the 
well as all expenses incurred in En^1' officers> as 
paid out of moneys to he rm.' 1 i r and> are to be 
while the remuneration7^ Parliament ;

6 eXPenSCS - any

case
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provided by the Colonial Legislature. The 
Commissioners may fix a scale of fees to be paid 
in respect of proceedings under the Acts ; but all 
fees to be paid in a colony are subject to dis
allowance or alteration by the Legislature of such 
colony. It will be observed, on reference to these 
sections, that there is an ambiguity as to the 
appointment of the assistant secretaries, clerks, and 
other officers in England, the appointment being 
vested in the Commissioners of the Treasuiy, 
while the provisions for their remuneration are 
made dependent on their being appointed by the

19

Principal Act, 
Sec. 13. 
Act of 18G2, 
Sec. 5.

Secs. 9» 12.

Chief Commissioner. .
It will also be observed that there is no expiess 

provision for the appointment of a Secretary_oi 
other officer in the colonies. To obviate this 
difficulty, as well as to secure the economical 
working of the Act, the Legislatures of the. several 
colonies which have adopted the Acts 
respectively made provision for the

A secretary and provost-marshal, and nave 
Xo prov led that the Local Commissioners and 
other"Colonial officers shall remunerated^^ 
fees under the 13th section. < addition
been accordingly prepared, by w i , ‘ssioners 
to certain fixed payments, the Local Commissioners

sx Si as*
the Act out of the purchase.moneys of land* 
under its provisions, and the> piicc.
enhanced by the paving 1 since
CfSWJSSliX Cu — “

"'Sa..«™« «
13th section of the present Act autnoi
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Commissioners in England to deduct a commission 
or percentage from the purchase moneys of estates 
sold by them in England. This doubt was removed 
by the 5th section of the Act of 1862, and a 
table of fees and commissions to be taken in 
lespect of proceedings in England has already 
been prepared, and is now in force. Considerable 
sums have been already received in respect of such 
tees and commissions, which have gone some way in 
defraying the expense of the Court.

The Commissioners are to cause to be made such 
seal as they may require, and such seal is to be 
received in evidence without further proof; but no 
directions are given as to the use of a seal by the 
Local Commissioners. It is, however, apprehended 
Sd the”^^ the Principal Act.
wnnH «dard General Rule, the Local Commissioners 
wonld be authorised to use a seal. Such seal would 
l ittwb, n /'“r .1® receivabIe in evidence under the 
lattei part of this section; but, as a judicial pro- 
nrovis® “ f..001"11*“1 Conrt> would be withi^the 
proyisionsof the statute 15 & 16 Vic. c. 86 s. 7 
befoAX^Tl ‘he Act int’° effect

eing duly piovided, it is necessary for us to con 
opjrati" ThV“’^** ”a“ner U ‘S t0 come into 
operation. The provisions ui this behalf are necu

colony anti| ,ho ’ '"c««' of
have presented an address to her MV ?°ny shaI1 
for such order, and shall also have^?V ‘Jraving 
provision for the local expenses d® ade<l',ate
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Before, therefore, the Act has the force of law in * 
any colony, it is necessary

Istly. That the Colonial Legislature should pass 
an Act making provision for the local 
expenses:

2ndly. That the Colonial Legislature should pre
sent an address to her Majesty praying 
her Majesty to issue an Order in Council.

3rdly. That an Order in Council should be issued.
It is proper that at the same time the local iz>«ai Court. 

Court should be constituted by the appointment ot 
a Local Commissioner and Secretary, as the existence 
of a local Court enables proceedings to be com
menced and conducted in the colony, andgives 
many facilities for applying the Act with economy 
“Ink^Wes which have adopted the Acts this seo.20. 
has been done without causing any expense to tne 
colony or increasing the judicial staff, as the■^P“ses 
of the local Court are, in each case, covet ed by the 
fees and commissions above mentioned, and one 01 
more of the existing judges have been appointed to 
the office of Local Commissioner. ,

The Commissioners are required to frame a. code 
of General Rules for regulating the course of p 
cedure and the due execution of the Acts, ana 
are invested with ample discretionary powers fo 
that nurnose. These rules are required to be laid s»«.a 
beforeTer Majesty in Council, and ^subject to 
disallowance, but, until disa owce, an(l
force as if they had been enacted by Parliament, a 
take effect from the date of their promulgation. see. m.

The Commissioners are also requmd 
and publish Forms and Directions fm foe litatin 
proceedings. These d'ff“ her Majesty
in being not requited to be Amhrace such points 
in Council, and are meant to emb modifi-
of practice as may from time totirn q ol.
cation. The General Rules can.
altered by the Commissioners in Eng
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competent for the Local Commissioner in each 
colony to frame and circulate forms and directions 
for facilitating proceedings in the local Court.

Besides the power of framing General Rules, the 
Commissioners are further empowered to reconcile 
any conflict between the laws of England and the 
laws of any colony which may interfere with the 
due operation of the Acts, by substituting for the 
provismns of the Acts other like provisions, accom
modated to the laws and customs of such colony; 
such substitutions or provisions must, however be 
duly approved by the Legislature of the colony, and 
confirmed by her Majesty in Council before they have 
the force of law. The object of this provision is to 
save the necessity of an application to the Imperial 
Parliament m the event of such conflict as aforesaid

In the majority of the West Indian Islands the 
nZrf?1 °f England P^vails, subject to such 
PnU -Tl0“8. may have been introduced bv the 
Colonial Legislatures; but as all colonial Bills must 
icceive the confirmation of her Majesty in Council 
and such confirmation would not be given to any 
provtsmns which might be repugnant to the hXs 

. ®n8Iand’ the law-s of such islands may be re
garded as generally in consonance with the laws of 
England, and there is no probabilitv of! n- 
between them. These remarks I 
the following colonies
t«ied from the Spaniards in 1655 - pZp! 
the Bahamas, Antigua, Montserrat’v’ • ' bado<‘^ 
Virgin Islands, which were colonised^bv Jhe b"' 
between 1624 and 1666- St Chri . ? E"s1lsh 
was ceded to the EngshatL^ Wbicb 
jn 1713; Grenada? St Vincek °f Utrwht 
Tobago, which were ceded t” the r rT“’ a"d 
Peace of Paris in 1763J * English at the

v. Whit-
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On the other hand, the islands of Trinidad and 
St. Lucia, and the colony of British Guiana, being 
recent conquests, are not subject to the commonJaw 
of England, but to the laws of the countries fl01 
which they were conquered. Trinidad was colo 
ised bv the Spaniards in 1498, and surrendeied to 
the English in 1797. The law which prevails is 
the law’of Spain as it existed in the colony Prions 
to the surrender. St. Lucia was ongmffily 
ised bv the English in 1639, but was in 16SO 
taken possession of by the French, who retained it, 
with tPhe exception Jf a few short: intervalsuntil 
1803, when it was surrendered to the K * 
The laws which govern this island are 
^De“nBritishWG^anaWwaes 'originaBy a Dutch 

colony but -pbulated to, the
ThTclny ¡^governed by the Dutch laws which 
— Ei' Th“S^tK 

W mentioned Xie's are subject

ent systems of jurisprudence ‘it tvas de-

■Sia S

laws of these colonies m v . and it is with 
land and priorities ofultie3 that the above- 
the view of meeting these
mentioned provisions have heen put in
Act. But. as the Acts have
force within any one of the- hi,herto arisen, 
difficulties anticipated hav h functions of

Xi—“ r'“*‘ “
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that the Commissioners should constitute a Court of 
Record, having for the purposes of the Act juris
diction throughout England and any colony in which 
the Act should be in operation ; and that in all 
cases under their jurisdiction they should, for the 
purpose of enforcing their orders, have in England 
the powers of the Court of Chancery, and in any 
colony within their jurisdiction the power of the 
Supreme Court of Judicature of such colony. These 
sections have been repealed, and other provisions

been substituted by the 6th and 7th Sections 
J?08’ 111 which the provisions of the 

Irish Act have been followed.
On comparing the corresponding sections, it will 

be seen that the powers of the Commissioners are 
much extended, though not more so than is neces- 
saiy for carrying the measure into effective oper
ation Under the Principal Act it was doubtful 
how far the Commissioners had power (except in- 
**"■“‘W ‘° decide questions of title and priorities 
oi to enforce, rescind, or vary contracts; and it 
would seem that their jurisdiction as to these mat 
teis was only in rem, and did not bind the parties 
except as to the estate sold. Under the pX ’ 
eipal Act, also, the powers of the • • for enforcing oiders^Zh asthe^“^ 
money, or the production of document f 
confined to England and to Were
their jurisdiction; so that any persiZmiH Z’i1' 
removal to Ireland, or any cobZnor ? ’ by 
jurisdiction of the Commissioners set at ‘n® 
their authority, and, by suppressing or V “ou8ht 
evidence, prevent or impede fhe due mWe^°y'ng 
of justice. The substituted section^ atl°" 
deficiencies, and provide for an anti o > these 
cation of all questions of title and f 
forcement of contracts, with auth " ® U® en’ 
co-extensive and co-ordinate wiiu y at least of Equity; while for enforcing th?* °f? C°Urt

... »i, a X "x“”
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of the Court of Chancery, but also that of the of 1858, 
Supreme Court of Judicature in every part of the 
British empire. These provisions enable the Com
missioners to act not only in rem, but also in per
sonam, and although the powers entrusted to them 
are more extensive than are possessed by any other
Court, yet the purposes for which such powers are 
given, and which are defined in the 7th section of 
the Act of 1858, and the nature of the duties im
posed, on the Commissioners, are such that no less 
extensive authority would have sufficed.

It is essential for the due administration of the 
Acts that the Commissioners should have power to 
enforce the payment of money, and the production 
of deeds and documents, and the existence of this 
power will generally prevent the necessity for its 
exercise. Very few cases have occurred in the 
Irish Court in which the orders of the Commis
sioners have been disobeyed, and these arose for the 
most part from misapprehension of the law. In the 
event of disobedience, the Commissioners may issue 
writs of attachment or sequestration against the 
offending parties, or make use of such other process 
as may lawfully issue from the Court of 
or Supreme Court, as the case may be;
Commissioners may either carry into effect thei 
powers, rights, and privileges by officers appomted 
by themselves, or may request the Court of 
Chancery, or Supreme Court, or any officer thereof 
fo enforce any order made by them; and on «.ch 
request it is incumbent on the Court 
enforce such order. the

For the purpose of deciding questions of the 
Commissioners are authorised to require »ttend 
ance of witnesses and the production ofdocument^

»Xc&^

G.R. 7G-77.

Principal Act, 
Sec. 24.

C
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authorised to send questions of law for the opinion 
of a Court of Law or Equity.

The Commissioners are not subject to be re
strained or interfered with in the execution of their 
powers by the authority of any Court of Law or 
Equity ; nor can any person be restrained from pro
ceeding in their Court. Their authority is therefore 
absolute as to all matters within their jurisdiction, 
subject to an appeal to her Majesty in Council, but 
such an appeal can only be had with the sanction of 
the Commissioners.

It will be seen by all these provisions that great 
confidence is reposed in the ability and integrity of 
the Commissioners, and that with a view to save 
expense, and prevent unnecessary litigation, manv 
of the usual safeguards have been removed. The 
nature of the business to be transacted by the Com
missioners will, however, require it to be, for the 
most part, conducted by professional men, whose 
presence will effectually guard against any possible 
neglect or abuse of authority.

All acts which the Commissioners are empowered
™ be d°ne Or executed in England bv 

the Chief Commissioner ; and, with certain excen“- 
tions, all such acts may be done or executed in anv 
C01^y % L°Cal .Or Assistan* Commissioner. ’

ihe Chief Commissioner may at any time direct 
the proceedings in any matter to be transferred from 
England to any colony, or from any colony to Eng
land. Ihe locality where the proceedings maybe^t 
be conducted will depend on many circumstance? 
Ihe investigation of title and settlement of the sche 
dule of incumbrances may be most convenient!^ 
where the majority of the incumbrancer reside 
while the choice of the place of win i e i ’ 
the probability of realising the highest ^wicT u 
was thought that large estates would « J> 1
market in London,°and that
would fetch a larger nrice L , P''°P^^ 

° puce in the colonies, but
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it has been hitherto found in practice more advan
tageous in all cases to carry out sales in London.

Having now considered the powers and jurisdic
tion of the Commissioners, we come to the duties for 
the execution of which they are appointed.

Subject to certain restrictions, where any land Rower to sen 
situate in any colony under their jurisdiction is sub- sec.’26. 
ject to any incumbrance, the Commissioners have 
power to sell such land, on the application of the 
owner or any incumbrancer.

By the definition of the words “owner” and Act of 1858, 
“ incumbrancer,” it appears that a person having 
an estate for life, or for a term of thirty years, or an 
incumbrance on an estate for life or for years, may 
apply for the sale of the inheritance. In this re
spect the Act is less restrictive than the Irish Act, gec^io.C ’ 
which provides that lands shall not be deemed to be 
incumbered within the meaning of that Act unless 
such incumbrance affects a term of not less than 
fifty years absolute unexpired, or a greater estate in 
the land, and. shall have been created by the owner 
of an estate of inheritance. But it is in the discre
tion of the Commissioners to grant or refuse any such 
application, and any reversioner or remainderman g.n. 10,11. 
would be entitled to be heard in opposition.

Where land is vested in trustees the application 
may be either by the owner, or by the trustees wiun sec. 20. 
the consent of the owner. Where an incumbrance 
is vested in trustees, or settled on divers parties in 
succession, the application for a sale may be made 
by the trustees, by the first tenant for life, or by any 
other person having, in the opinion of the Com
missioners, a sufficient interest in the incumbrance.

Applications for the sale of land are to be in such Sec. 30. 
form as the Commissioners shall direct, and may be 
made either to the Commissioners in England or to 
tlie Local Commissioner of the colony. This is left 
to the discretion of the petitioner. On the receipt 
of such application the Commissioners are to 
make such inquiries, and give such notices, as they
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Sec. 31.

Restrictions 
on sale.

WEST INDIAN INCUMBERED ESTATES ACTS.

may deem necessary to enable them to form a judg
ment as to the expediency of a sale ; and. after duly 
hearing all proper objections which may be urged, 
are to make an order for the allowance or disallow
ance of the sale.

The order for sale may be opposed on the grounds 
mentioned in the 27th section, which provides that 
when application for a sale of land has been 
already made to any competent tribunal in the 
colony, and dismissed with costs, no application by 
the same party, for a sale of the same land, is to 
be entertained, unless it is shown that such costs 
have been paid.

. But the Principal Act interposed further restric
tion on the power of the Commissioners fo order a 
sale. By the 32nd and 34 th sections (now re
pealed), it was positively enacted that no sale should 
be ordered where the annual interest of the incum
brances was less than half the annual income of the 
land subject thereto, and that where the land to be 
sold was subject to certain charges not coming- 
under. the definition of incumbrances, including 
annuities, rent-charges, and contingent interests, the 
sale must be made subject to such interests, unless 
the party entitled thereto should consent to release 
the same.

These restrictions were unreasonable, and would 
™Ve t0 the success of the measure
Ihe effect of the 32nd section was to render i 
sale impossible, unless the annual interest of 
permanent incumbrances, irrespective of *
rent-charges, bore a certkin p«X °i
profits even though
eaine&tly desire a sale, and though annuities ^t 
rent-charges might swallow up the whole 
profits. The effect of the 34th . v ual 
enable an annuitant to render a ^ °" "“V0 
or unprofitable, by vexation-1. e lmP°sslb'e the land from 1X aun t0 release
might be offered its full ^n"vX he
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Both these objections were actually raised in the 
first case that came under the jurisdiction of the 
Court, and will be found treated of in the Chief 
Commissioners’judgment.1

But all difficulty on these heads has been 
removed by the Act of 1858, which defines the 
cases in which the Commissioners are restrained 
from selling ; and provides that all objections 
founded on the state of the property shall be raised 
by the owner alone, and that the decision of the 
Commissioners thereupon, so far as the same 
relates to their pow£r and jurisdiction over the 
land, shall be final and conclusive. It is also 
provided by the 10th section that the Commis- Sec. . 
sioners shall have power to make all proper 
and necessary provisions for the redemption 01 
satisfaction of all annuities or other interests ot 
a like nature ; but that, subject to the exception 
contained in the 39th section of the Principal Act, 
the conveyance of the Commissioners shall override 
all estates, rights, and interests whatever.

No part of the Acts is more- important or 
essential than this section. It was essential for 
the due working of the Act that the Commis
sioners should have the power to convert the 
land into money, and charge upon the money all 
those incumbrances of what nature or kind soe^ 
which had previously existed on the land. Ao 
real injustice could be done to annuitants oi o ei 
by changing their security ; and to require their 
consent only gave them them the means o injui i o 
others as well as themselves by impeding oi 
preventing a sale. In the case above a u e , 
a jointure of £600 a year was charged on a 
estate which was lying unproductive, au * 
no person would have purchased the estate su je 
to the jointure, and the jointress refused to iecc^ 
the value of the annuity in lieu thereof to

1 Re Greatheed, see Appendix.
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The sale.

Effect of the 
conveyance.

extent of her security, the sale was effectually 
prevented until the passing of the Act of 1858.

Having given the Commissioners power to sell 
land, and having defined those cases where this 
power is restricted, the Act passes to the next 
stage of the proceedings, the sale itself.

The 35th section prescribes the mode of sale 
and the nature of the conveyance, concerning 
which directions will be given in the 
chapter. next

Sec. 38.

. The effect of the conveyance is of course a most 
important consideration, and- is, in fact, the basis 
of the measure ; and yet, strange to say, this is the 
point on which the Principal Act was nmst signally 
I*,“™’. The object of the measure is to facilitate 
the Xessitv of n-d’ .re,i<:™S the Purchaser from 
An Jy y of inquiring mto the vendor’s title. 
An ordinary conveyance passes only such estate and 
interest as the vendor has in him at the Hme of 
execution casting, therefore, on the purchaser the 
urden of ascertaining the extent of such estate 

th° PUrChaSer ‘S it 
sinners sbou^sXXT^ ¿Xt

estate known to the law. 1 ’ the arSest

most

See. 3.
the operation of the Act to a mUKty ’ d red“Ced

any mortgage, charge, or incumhr ’ °f’ °r has 
Tn^a this dcfini‘ion on the 3«^“ "POn- If
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for a sale is possessed of, or has an incumbrance 
upon. The purchaser, therefore, is in no better 
position than if he had taken a conveyance from 
the owner, or from an incumbrancer with a powei 
of sale ; and as he only takes the estate of the 
person applying for a sale, he must, to ascertain 
that estate, investigate the title as strictly as if the 
Act had never passed. This defect in the Act was 
so fatal as to render it necessary that an Amend- 

. ment Act should be passed, before any conveyance
could be executed.

The 10th section of the Act of 18a8 removes all 
doubt on this head, and enacts that the conveyance 
shall pass the absolute fee-simple of the land, unless 
a lesser estate or interest is expressly mentioned. It 
also enacts that the conveyance shall not be set 
aside on the ground of the Commissioners not 
having jurisdiction. It is also provided that eveiy sei.Gi. 
conveyance by the Commissioners shall be con
clusive evidence of the propriety and regularity of 
all proceedings connected with it, and that no such 
conveyance shall be set aside for informality.

No doubt can, therefore, now be. entertained as 
to the effect of the conveyance, which is of para- 
mount force and virtue, and cannot be “
any court. This, no doubt, imposes a.heavy re 
sponsibility on the Commissioneis, w • 
guard against the danger of including in the con 
veyance the land of other parties, or oputting o 
leases or other valuable interests. The expel tence 
however, of the Irish court has shownthat 
this danger is more apparent, than re^as though 
out the whole of their large transactions v e yi 
cases of mistakes have occurred, an suffered
such trivial character that the parties c]iase-
by them were fully compensated out o 1 as
money. The publicity of the P^occurrence 
found an effectual safeguard against the occuncnc

to the paramount operation Sec. 3G.



32

Sec. 13.

Sec. 37

Sec. 40.
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of the conveyance are the rights and payments men
tioned in the 36th section, with which the land is 
presumed to remain charged, unless expressly de
clared to be exempt.

Provision is made for the rights of tenants 
lessees, and others, by the 9th section of the Act of 
1858, which has been substituted for the 33rd 
section of the Principal Act.

1 he Act of 1858 contains the important provision 
that all conveyances by the Commissioners shall be 
free from stamp-duty. This was omitted in the 
Principal Act, which would have led to the anomaly, 
that while conveyances executed by the Local Com
missioners would be free from stamp-duty, convev- 
ances executed by the Commissioners in London 
though of adjacent land, would have been subject to 
a duty of one-half per cent.
- rhe Purchase-money is to be paid into the Bank 

colonv “and“ rt”*® the,comm!ssariat chest of some 
colony and the purchaser so paying it is dis- 
SSf™ farth®r ’ ^ct thereof.

/ n1 an imP0rtant element in the Act as it 
effectnaily separates the purchaser from the vendor 
and diminishes the chance of collusion. If an 
mcumbiancer purchases, he will be allowed to 
retain the whole or part of his incumbrance out If

SUHS- — ■>» 
4*72 55 Tc1* >-*» 
delivery of possession, which wi^h.™'3810"®'3 for 
case of need, by the nrovo^t-m . i ? executed, iir 
of the colony. 1 s ia ’ or other officer

The next division of the Aef«u of the P-batX“
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entitled, according to their rights and priorities, for 
which purpose the Commissioners have all necessary 
powers. The 45th Section, providing for the set
ting aside of money to meet annual or contingent 
incumbrances, has been repealed, and more extended

. powers have been substituted by the Act ot 180». Sec. i2. 
The provisions for the protection of personsunder 
disability have also been extended and amplified by

33

the Act of 1858. .
For the purpose of preventing expense, it is pio- Scc.5i. 

vided that proceedings shall not abate by reason of 
death or transmission of interest, but that in such 
cases the Commissioners shall give notice to parties 
becoming interested, and shall make such oiders as 
may appear to be necessary for their protection.

The Commissioners have full power of giving 01 sec. 52. 
withholding costs; but in general the costs of the 
petitioner, if an incumbrancer, will rank m pi ion y S Ms incumbrance, unless the Commissioners 
shall otherwise direct. This Pr<~ *S 
discourage the presentation of petitions by incum 
brancers^having no reasonable prospect of 
"incumbrances. The

in priority to all incumbrances on thei estat; .
Where proceedings have been pendi g . 

competent court with respect to anyJand wWto 
Commissioners may order to 
sioners are bound to take notice of such^“edmg., 
for the purpose of ascertaining the rig Acing 
ties of 111 parties; but on an order fol 
made by the Commissioners, all such pio 
so far as they relate to a sale, aie to *- be 
and no other proceedings with that o jec 
instituted. The corresponding section t 
Act enable the Commissioners to P o™ 
costs of such suspended proceedings out o P
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Partitions, 
exchanges, 
and divisions.

Receivers. 
Act of 1802.
Sec. 3,

Acts of 18G4, 
Sec. 5.

chase-moneys of the land sold, but no such provision 
is contained in these Acts. Such costs can there- 
ore on y be satisfied out of the purchase-money in 

those eases where they would have been a charge 
on the land had it remained unsold

Sections 55 to 60 enable the Commissioners to 
,3 partltl?ns,’ . exchanges, and divisions, the 

analogous to those silr' dTh Engand b? the Inclosure Commis- 
stofiets. These powers, though subsidiary to the 
powers of sale, are of a highly useful character, and 
I" ln J6™™! instances, where applications have 
been made for the sale of undivided shares of land 
de^Uof ^joining estates are ilk 
S b " f?und of great service in carrying into 
eflect the principal objects of the Acts.
difficult^ ‘o“ Acts came int0 operation, a 

®culty was found in providing for the due protec-

“• y, or ,M! 4
the Commissioners the same nowms of 8 •g.t0 
Receivers as are possessed by the Court of Ch^n”*1118 
Such powers were, however onlv to £ 
after the making of the abmlnt/o^ b exercised 
was found essential in m“ es 1 “ aS !t 
measures to protect the es^to ft * take prompt 
immediately on the commencXnt nf 
the Commissioners were bv thn a pi Occe(iings, authorised to appoint XXelXt^ °.f 1864 
conditional order Thp 1 ^ei taking the w~ Min "n ,33 ....... 3 .
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value of the stock and plant generally used on such 
estates, render this power of peculiar value.

The value of the stock and plant led to a further 
difficulty, which has since been removed by legis
lative enactment. The powers originally conferred 
on the Commissioners only enabled them to sell andplant> 
“land” according to the definition contained m the Ag of ism. 
Acts, which did not include personal chattels, such 
as stock or plant. Such stock and plant were, how- 
ever, in many cases of equal or greater value than the 
laud itself, to which they were an essential adjunct 
the land being only the vessel in which, by proper 
use of the stock and plant, the crops were produced.
In consequence of this, it had become an universal 
custom to include the stock and plant in a moi 
<rages of West Indian estates, and the inability or 
the Commissioners to include the stock and plant m 
their judicial sales was found a serious inconveni
ence. This difficulty was removed by the Act ot 
1864, which gives to the Cbmmissioners powers 
over the stock and plant similar to those which they 
already possessed over the land.

CHAPTER HI.

THE PROCEDURE OF THE COURT.

It is intended in this chapter to give a sketch of 
the procedure of the Court according o 
sent practice, which is based. on the Cenei ?* 
and Forms and Directions originally publishe y 
Commissioners, but has been from time o * 
modified and amended since the institu ion 
Court, in accordance with the. experience 
from the business transacted in it.
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proceedings.'^ Pioceedings for a sale may be divided into three 
stages : The Petition, which includes all proceed- 
™gs up to the absolute order for sale ; the Sale, 
which includes the preparation for and conduct of 
the sale itself, the conveyance, and delivery of pos
session to the purchaser; and the Distribution, 
which includes the ascertaining of the rights and 
priorities of all parties, and the distribution of the 
purchase money among them.

The Petition.
The petition.

Who may- 
petition.

“ Owner”
_and “ Incum
brancer.”

Petitions by 
infants or 
married 
women.

Selection of 
Court.

Th« first stage is commenced by the presenta- 
whLhV Peti‘*.on’ briefly sett“g «nt the facts on 

i a e s claim ^1«, and praying for a
. Suchpetition may be presented by the owner 

thereon. Or a“7 incumbrancer

“owner” and “incumbrancer” are 
oflSM! by the 4tb section of the Actof 1808, and by the 28th and 29th sections of the 
Pnncipal Act, and include nearly all parties havinc 
any substantial interest in the land, or in any in? 
cumbrance thereon. 7

Every petition by an infant, or by a married 
ma,‘ in respect of her separate property must be 

presented by some person as his or her next friend 
who will be accountable for the costs of th 
ceedings, in the event of the petition bein-dismissed' 
»the proceeds of the sale being insufficient to d^

The petition may be presented J h 
Commissioners in England or to the T in “ 
sioner in the colony where the estate^ * Comm,s- 
if once presented, the proceeding Sltuate ; but be transferred withod the ord?r of?he Ch^“^ 
missioner. It is important th« J the Chief Com- 
tioner to determine in whkh* 0^’ 
commence proceedings. This mn^T he sha11 
on the circumstances of each case, but

o



THE PROCEDURE OF THE COURT. 37

suggestions will be useful to enable parties to come 
to a decision.

1st. The successful and expeditious issue of the solicitor, 
proceedings must depend in great measure on the 
energy and skill of the solicitor who conducts 
them ; and it is therefore very important to secure 
the assistance of an efficient solicitor.

2ndly. The costs and expenses of each incum- Residence of 
, J ill i • - i , . incumbran-brancer are added to his incumbrance, and such Cer.
costs and expenses will be materially increased if he 
resides at a distance from the Court where the pro
ceedings are being conducted. It should be ascer
tained, therefore, whether the majority of the 
incumbrancers reside in England or in the colony. 
This consideration as to the saving of expense is of 
importance to the owner, if the incumbrances are 
less than the value of the estate ; it is also material 
to the incumbrancer, as the proceeds of the sale 
may prove insufficient to discharge his incumbrance 
and costs.

3rdly. The commencement of proceedings in Eng- Place of sale, 
.land or in the West Indies does not in anyway
control the discretion of the Chief Commissioner as 
to the place of sale, which is a matter for subse
quent consideration.

4thly. Proceedings for a sale under these Acts 
resemble in great measure those of ordinary sales by 
auction or private contract, which are seldom 
conducted on or near the land itself; the only 
part of the proceedings which requires an actual 
visit to the land being the identification of the 
parcels, which is generally effected by means of a
surveyor.

The next point of importance is the preparation 
of the petition, of which forms are given in the Appen
dix. It should state concisely the facts on which 
the petitioner’s prayer is founded, and such other 
matters as are required by the General Rules. The 
order for sale, which is the foundation of all sub
sequent proceedings, will follow the terms of the

Preparation 
of the 
petition .
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Documents 
accompany
ing the 
petition.

Male of 
preparation.

Abstract.
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prayer of the petition ; care must, therefore, be 
taken to insure accuracy in the names of the parties, 
and the description of the property, as any subse
quent amendments will be at the cost of the 
petitioner. In preparing the petition, regard should 
be had to the directions contained in the Forms and 
Directions, which will be found in the Appendix.

The petition must be accompanied by the fol
lowing documents :— 

1st. A schedule of the lands of which a 
is sought, containing as full and 
curate a description thereof as 
petitioner can obtain.

sale 
ac- 
the

2ndly. A schedule of all charges and incum
brances affecting such lands, with the 
date and particulars of each charge or 
incumbrance, to the best of the peti
tioner’s knowledge.

3rdly. An abstract of the petitioner’s title, either 
to the land, in the case of an owner, or 
to the incumbrance, in the case of an 
incumbrancer, sufficient to show a 

facie title to the relief sought 
by the petitioner.

4thly. An affidavit by the petitioner in the form 
given in the Appendix.

It was originally ordered that the petition and 
accompanying documents should be written on 
foolscap paper, bookwise. It has however T, 
round to be more convenient to adont n ’r CCn 
possible, the practice of the Court of C ’ S *S 
to require them to be written on h • Chancery, and 
wise; the schedules and qfluu •. bl1Cf paPcr’ brief- 
petition being made up and V acco!nPanying the 
the same maSn“ as a bw ^n°d t08cther ™ 
The abstract of titie m^t o? “ «’ancery. 
separately, and should be in the i°m se’be nlade «P 
abstract of title as delive id I f°™ °{ «"ordinary 
ehaser.Where estates X “ ^"dor ,0 8 P®' 
m the same petition wn d,ffeteiit titles are included

P ‘°n’ seParate abstracts should be
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filed of the different titles, connected together, if 
necessary, by a supplemental abstract of such part 
of the title as is common to all the estates. If this 
is not done the Chief Commissioner will require the 
abstracts to be re-drawn before making the condi
tional order. The affidavit annexed to the petition 
should refer specifically to the petition, schedules, and 
abstracts. The Chief Commissioner will, from time 
totime, allow the petition and other documents to be 
amended, but upon such terms, as to costs or 
otherwise, as may appear just.

Matters occurring after the petition has been 
presented, and tending to defeat or invalidate the 
title of the petitioner, do not deprive the Court 
of jurisdiction, though they may afford grounds for 
an application to stay proceedings, or to transfer 
the carriage of them to some other party. The 
jurisdiction is founded on the presentation of the 
petition, which is presumed to be presented on behalf 
of the petitioner and all other parties interested, 
like a creditor’s bill in Chancery. The discharge 
of the petitioner’s incumbrance will not, there
fore, be of itself sufficient ground for discontinuing 
the proceedings if there are other incumbrancers 
who are desirous that they should proceed.

It is desirable in every case that the proceedings 
on behalf of the petitioner should be conducted by 
a solicitor or attorney; but if this is not the case, 
the petitioner must leave an address in accordance 
with the 8th General Rule.

The petition and accompanying documents must 
be delivered to the clerk at the office, at 8, Park
street, Westminster, and the proper fee paid thereon. 
They will, in due course, be examined and perused 
by the Secretary, who will report thereon to t ic 
Chief Commissioner. The Chief Commissioner, a ei 
receiving the report of the Secretary and perusing 
the papers, will either make an order for the> sai e o_ 
the estate, or adjourn the matter for further m

Affidavit.

Amendments.

Matters oc
curring after 
the petition.

Address of 
petitioner.

Filing of 
petition.
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Conditional 
order.

Service of the 
order.

Advertise
ments.

quiries or explanations. In the latter case, he will 
generally require the attendance of the petitioner or 
his solicitor, and give directions as to the inquiries 
or explanations which he may deem necessary. If 
the petitioner is unable to satisfy the Chief Com
missioner on the points as to which he requires 
explanations, the petition will be dismissed, other
wise an order will be made for the sale of the 
estate.

Such order will, in the first instance, be condi
tional only, and will fix a time within which cause 
may be shown against it. It will also specify the 
names of the parties upon whom it is to be served. 
The conditional order will be drawn up and signed 
by the Secretary, and delivered to the petitioner’s 
solicitor, who must thereupon bespeak a sufficient 
number of office copies thereof for service on the 
parties named therein. Service of the conditional 
order is effected by the delivery of an office copy 
thereof to the party to be served, or his solicitor. A 
written acceptance of service should, if possible, be 
obtained from the party served, otherwise the service 
must be verified by affidavit. A form of such affi
davit is given in the Appendix. If, as is often the case, 
the petitioner’s solicitor is instructed to appear for, 
and accept service on behalf of, any person on whom 
service of this or any other order or document is 
directed, he should file in the office a short note to 
that effect. If it is impossible or inconvenient to 
effect personal service, the Chief Commissioner will 
in some cases, allow service to be made by post 
through the office under the 58th General Rule.

The conditional order generally contains a direc
tion that it is to be duly advertised. The petitioner’s 
solicitor must apply to the Secretary for directions 
^dte ¡3^  ̂^adverti„ 

tice, the conditional order is generally di^ctedVo* be 
advertised once in each of the following papers*—
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The Times, the Estates' Gazette, and one of the 
principal newspapers in the colony in which the 
estate is situate. In some cases advertisements in 
Liverpool, Bristol, and Glasgow papers are directed. 
Copies of the newspapers in which the advertisements 
have appeared must be filed in the office before the 
order will be made absolute, as evidence of their due 
insertion. ,

The conditional order will fix a time within whicn 
cause may be shown against it. Any person is 
at liberty within the above time to show cause against 
the conditional order, whether named therein or not; 
but after the expiration of the above time, no cause 
can be shown against the conditional order, except 
by special leave, and upon such terms, as to costs or 
otherwise, as the Chief Commissioner may c n ec .

Any person wishing to show cause against the 
conditional order must file a notice of opposi 
at the office. Such notice must state briefly the 
grounds on which the opposition is founded ; ana 
if reliance is placed on any facts not 
the petition, such facts must be verified by a a . 
Every notice of opposition must give the name and 
address of some solicitor or other peison in 
upon whom notices may be served, otherwise e P 
tioner will be entitled to move exparte that the 
order be made absolute. It should be boinein 
mind that the grounds on which the cond tional 
order may be opposed are substantially 
those specified in the 8th section of t e . c. .
and that in many cases where an estate is 
it is more advantageous for the owner to consent to 
the order, and, if he desires to retain the estate to 
bid for it at the sale, as by this means he may 
acquire an indefeasible title. ^ HS c 
frequently been adopted in Ireland. bove

The effect of filing a notice of opposition a 
mentioned, is to prevent ‘he «ondiUonal order 
from being made absolute without notic

Opposition to- 
sale.

Notice of 
opposition.

Grounds of 
opposition.

Effect of 
notice of 
opposition.
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Affidavits.

Application 
for appoint
ment.

Grounds of 
opposition.

Proceedings 
in default of 
appearance.
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party opposing. If a notice of opposition has 
been duly filed, and the petitioner does not, within 
a reasonable time after the expiration of the time fixed 
by the conditional order, move that the conditional 
order be made absolute, the party opposing may 
move that the petition be dismissed. If, however, 
the petitioner is desirous of proceeding with the 
matter, he must move that the conditional order be 
made absolute, and serve a notice of such motion on 
the party opposing.

If affidavits have been filed in support of the 
notice of opposition, the petitioner may, on giving 
notice of motion, file affidavits in reply ; but no 
further affidavits will in general be admitted 
without leave of the Court.

Any party desirous of serving a notice of motion, 
on this or any other occasion, must first apply to the 
Secretary to have a time appointed for the hearing, 
and must specify such time in the notice. The 
parties may appear at the hearing either personally 
or by their solicitor or counsel; but if it is intended 
to appear by counsel, notice of such intention must 
be given to the other side. In all such matters the 
procedure of the Court follows that of the Court of 
Chancery.

The party opposing the conditional order will be 
restricted at the hearing to the grounds set forth in 
his notice; but the Chief Commissioner will if 
necessary allow the notice to be amended, and 
adjourn the hearing on such terms, as to co=^ 
evidence, or otherwise, as he may think pr 
Aftei hearing the parties, the Chief Commit

ill either make the conditional order absolute, or 
^aiy or discharge the same, and will make such 
01 as to costs as may appear just.

It the party opposing does not appear in support 
Of h>8 opposition, or if he has not given "he Se 
and addiess of any solicitor or other person in 
London, on whom a notice of motion may be served,
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the opposition of such party will be deemed to be 

43

withdrawn.
If at the expiration of the time specified in the 

conditional order no notice of opposition has been 
filed, the petitioner, on producing evidence of the 
due service and advertisement of the conditional 
order, will be entitled to an absolute order ; but 
the Chief Commissioner may on application extend 
or re-open the time for showing cause upon such 
terms as to costs or otherwise as may seem just.

The absolute order will be drawn up and signed 
by the Secretary, and delivered to the solicitor 
having the carriage of the proceedings. I his order 
is the foundation of all subsequent proceedings.

As six months or more must in general elapse 
between the making of the conditional order and 
the sale of the estate, and the parties in possession 
are often unwilling to continue the cultivation of 
the estate at their own expense during such peim 
without some security for the repayment of then 
outlay, it is frequently found expedient, in order

meat of a Receiver and
power, under the Acts of 18 - • making
such an appointment at any time after thei ma g 
Of the conditional order, on the > 
person having, in the judgment f 
sufficient interest, ^otlce ot tn pp . but 
in general be served on the pax y . appre-
under special cases, where nreparable lossapp 
liended, a Receiver will be appointed exparte. 
procedure of the Court as to the appom m 
Receiver, and as to the seem i y T of Chancery. Receiver is similar to that of S
Forms of the orders relating to Re“^ndix 
Receiver’s recognisance, arc giveni inh Ajp^ Kccogrtmee.

If the Receiver is resident in ’ uh two
enter into a recognisance in London witn
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sureties. If he is resident in the colony he must 
enter into a recognisance before the Local Commis
sioner. The Receiver is the officer of the Court, 
and any interference with his possession is punish
able as a contempt. It is his duty, subject to any 
directions he may receive from the Chief Commis
sioner, to manage and cultivate the estate, and to 
receive the rents and profits thereof; and the balance 
(if any) due to him in respect of his expenditure, 
with all just allowances, is declared by the Act of 
1862 to be a charge on the estate in priority to all 
incumbrances thereon, it being presumed that the 
value of the estate will be enhanced in proportion to 
such expenditure.

The Sale.
We now arrive at the second stage of the nro- 

c“d*T 2he °bject of whichis to effect the sale 
of the land as speedily, and for as high a price, as 
P°ss‘ble. But as the effect of the conveyance is to 
verride all rights in the land comprised therein, 

as may be sPeciaII-f excepted, it becomes 
{ paramount importance to take every 

precaution to avoid injustice.
Immediately after the absolute order for sale has 

JX tbC soiic!tor haTii>g the carriage of the 
proceedings must prepare the Notice to claimants fa 
form of which is given in theAppendix), and must brimr 
two fair copies of it to the Secretarv fn7- i • g 
ture, one of which will be filed in the office anTX 
other returned to the solicitor THp / the then give directions as toX primt^ ?iU 
the newspapers in which it is tn 
parties upon whom it is to be served and the 
which it is to be posted on the estate Tn d® 
when settled and signed by the See, i 1 "Ot'Ce’ 
printed on foolscap paper and twL tai'’ mUSt be 
at the office, of which a certain numb C°PleS lodged the Secretary to the SecXry b*
—oner, for the informal of^ies
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colony. Printed copies must then be served on the 
owner, on all the incumbrancers who are known 
and accessible, on all the principal lessees, tenants, 
and occupiers of any part of the estate, and on the 
proprietors or managers of all the adjoining estates. 
Printed copies must also be posted on conspicuous 
parts of the estate ; the object being to make the 
fact of the impending sale as publicly known as

1 Service of this notice need not be personal, but may sei vice of 
be effected by post through the office ; but the most 
convenient method of serving and publishing the 
notice in the colony is to send out a sufficient number 
of printed copies to an agent on the spot, with in
structions to make the required services, to cause the 
notice to be duly posted and advertised, and to 
send back affidavits verifying the fact of this having 
been done. Forms of such affidavits are given m

1 'Dm notice to claimants must, in all cases, be duly 
advertised. According to the present practice it is 
sufficient to advertise it once in the Times and once

Advertise
ment.

in the colonial newspaper. w!fhin
The notice to claimants limits a time with n 

which claims may be filed, and the sale will not in 
general take place until »fter ‘he “p" of such 
time. Parties having or c aiming esta es or nate 
rests in the land itself; which may be liable to De 
prejudiced or overridden by the conveyance> of the 
Commissioners, should make then cai
before the expiration of the time 1 Jaim_ 
notice, or they will be too late ; bu p mg 
ing merely as incumbrancers, w moneys
capable of being satisfied out of the purchasemoneys, 
can either make their claims at once, oi defei.them 
until the issuing of the final notice. , 
ever, advisable for bond fide claimants, 
£make their claims as
may, by so do ng.mitoniy sa^ cases
sequent trouble and expense, but also in

Time for 
filing claims.
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save the Statute of Limitations.1 A form of claim is 
given in the Appendix. If it is intended to proceed at 
once on a claim, the facts on which the claim rests 
and the mode m which the amount is made up’ 
must be concisely stated and verified by affidavit 
If, however, the claimant has reason to doubt that 
the proceeds of the sale will be sufficient to dis- 
chaige the incumbrances having priority over his ’ 
dajm it will be prudent to file a concise^tatement 
of the nature and probable amount of his claim and 
settlZ^ thC

Parties in the colony, who are desirouTof"filin" 

s «xs»

A llcf n-P u i • f necessary, be served

SWJ* 4 “»y * 3X4 

necessary for him to obtain6 1>UlpOS? 11 W1U be principal deeds, plans and^ £OSSess,on of the 
to the estate, which he i« e? □ ocument3 relating on the partie4 in w^ ^4
plans, or documents may be^notkt ^UC\ deeds’ 
given in theAppendix Partita the fo™
possession of any So^^ or giving up
to the above notice, mly byfifi““^ “ «»ee 
in the office, reserve their Hen Gf ¿T ‘°that 
anddocuments, and effect will theJ  ̂°n Such deeds 
on the settlement of the s<Muh^-glVento^^ 
against all such rights and im ' "’Cllmbrances, as 
legally subject thereto. e'’eStS <if any) as are 

............. .
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the solicitor having the carriage of the proceedings 
must complete the title (if not already completed) 
bv deducing the same for the usual period, as if he 
were preparing for an ordinary sale by the owner 
with the concurrence of the incumbrancers. In 
framing the abstract care must be taken not to 
include in the same abstract estates held under 
different titles, but to follow in this, as well as m 
other details, the ordinary conveyancing practice 
between vendor and purchaser. For the purpose of 
preparing and verifying the abstracts, the solicitor 
having the carriage of the proceedings can have 
access to all the deeds and documents which have 
been deposited at the office. When a 
abstract has beeh prepared and filed, it will be 
perused by the Secretary,
to the Chief Commissioner. The Chief Comm s 
¿oner after receiving the report of the Secretary 
and perusing the papers, will make such requisitions 
thereon as he may deem necessary and proper, and 

o? such requisitions will be sent to the solie.to
having the carriage of the proceedings. It willI be

Chief
Commissioner thereon fi™^

The requisitions are
general. The special req circumstances o.
arise directly out of the: 1 WOuld be
the title; are similar to th^e wb^ ,m_
made by an oidmaiy .p e tJie conveyance 
portant difference, that _p„dcrs technical objec- madc by the Com—to legal ^ates or ¿nt- 
tions, such as objectio j importance,
standing terms, of comparative^!ttte^
The general requisitions aie “os occasion,
pea ted with more or less vanatio c_
and which are intended M»* The follow-

Of the general

requisitions:

Perusal of 
abstract.

Requisitions.
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1. The probate or office copies of the wills 
and the originals or certified copies of 
the deeds abstracted must be pro
duced and examined.

2. Evidence as to the tenure or holding of the 
lessees, tenants, or occupiers (if any), 
must be furnished, and especially 
whether any plots of land have been 
sold to labourers, or dedicated for 
churches, chapels, or schools.

3. The usual notice to claimants must be duly 
advertised and posted on some con
spicuous parts of the estate, and 
served on the lessees, tenants, and 
occupiers (if any) of the estate, and 
on the owners or managers of the 
adjoining lands, and on the following 
parties (naming them); and evidence 
of this having been done must be pro
duced.

4. Search must be made in the Colonial 
Registry for sales and incumbrances 
not appearing in the abstract, made 
by William Fitzherbert from 1843 to 
1855 inclusive, and by William Hemy 
Fitzherbert from 1856 to 1862 in
clusive ; and where mortgages or 
charges are found which have not 
been abstracted, search must be made 
for releases or transfers of such mort
gages or charges. Abstracts of all 
documents appearing on the register 
and relating to the title, and not 
already abstracted, must be furnished, 
and the originals or certified copies of 
such documents must be produced and 
examined.

5. The usual evidence of identity must be 
F'Va dub' verified plans must
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6. Evidence must be given of the estimated 
value of the estate, and as to the 

, proper mode of dealing with the grow
ing crops, and the live and dead stock 
and plant thereon.

It will be seen that the first requisition requires istRequisi- 
the deeds and documents abstracted to be produced and 
and examined at the office. Where this is from documents, 
any cause found to be impracticable, the Chief 
Commissioner will, after due explanations, receive 
secondary evidence of such deeds and documents as 
may be missing.

The second requisition is one of great importance, 2nd Requisi- 
and the neglect of it may cause the sale to be post- occupiers, 
poned. The practice of granting plots of land in 
fee simple to negroes, labourers, and others,. to 
induce them to settle upon the estate, has become 
common in some of the islands, and great care is 
necessary to avoid overriding or prejudicing such 
grants. The solicitor having the carriage of the 
proceedings should give precise instructions to his 
agents to ascertain the particulars of such grants 
(if any), and to cause them to be clearly defined on 
the plan. Where churches, chapels, schools, or 
buildings of a public character have been erected on 
the estate, evidence will be required as to the parties 
in whom they are vested, and the tenure on which 
they are held.

The third requisition, as to the service and pub- 3rd Requisi- 
lication of the notice to claimants, is intended to Notice to 
ensure the production of sufficient evidence that claimants, 
such service and publication has been duly effected, 
according to the directions already given.

The fourth requisition, as to the searches, is one ^Bequisl‘ 
which should receive the early attention of the soli- searci-.es. 
citor having the carriage of the proceedings, as a 
careful search will often facilitate in a great degree 
the subsequent proceedings in the matter. A registry 
of deeds has been long established in all the West 
Indian colonies, and stringent laws have been

D
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passed rendering registration imperative. The regis- 
tr7 contains in general a copy of each deed registered 
with the diagram or plan (if any) drawn thereon. A 
sufficient abstract for any period that may be desired 
can, therefore, m most cases be obtained from the 
registry without having access to the deeds. The 
deeds are registered in the names of grantors and 
giantees, and as soon as it is ascertained that 
duimg any given period the control of the inherit
ance was vested in any one person, a search in the 
name of that person during the given period for 
deeds executed by him and affecting the property 
Will, m general bring to light all deaHngs^h 
the inheritance during that period. It is found in 
practice that when minorities and limited interests 
durin^the !“•‘Î’ ”Umber Of who,
control of thè ^1 yBarS’ haTe had thc
that tL f h mhentance, is very limited, and 
that the necessary searches are not in general 
from° the In CaS6S *S convenient to obtain 
fiom the registry a certified abstract or conv of

production of a SeTabs^mt Xs

the Æ
Ihe time and mode of makino« tbn „k

Will vary according to the nature of tlVtitfo^l 
the extent of the informal Ule t*“6 auc^ 
party having the carriage of the by the
in every case it will beTeeela™^^ but 
affidavit by the person who hi mafctte“, “ 
a certificate from the officer having °r
the register, to the effect that he u * custody of 
register through the prescribed ‘he
scribed names for deeds and for P k*Od 111 the pre" 
th° PrOpCrty’ «tnosuch deX^nm^
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than th°Se sPecified) are to be found on the 
1 exister.
owin^ re101SItI0n 1S Me of great importance, 
owing to the paramount operation of the conveyance 
“ “e Commissioners, which overrides all estates 
nd interests not specially excepted. It is, therefore 

in all cases necessary to obtain a correct plan of 
the estate and an affidavit by some competent 
P^on ''enfying the same. Forms of the required 
affidavits will be found in the Appendix. Careshould 
' taken m the preparation of the plan that the 
boundaries of. the estates are distinctly marked 
th‘oughout their entire course; that the names of the 
adjoining estates are given and that a compass and 
scale are added ; for if inaccuracies or ambiguities 
appear on the plan the sale will be postponed until 
they are removed or explained ; and as this cannot 
in general be effected without a reference to the 
colony, a delay of three or four months and much 
consequent loss may be occasioned.

'I he sixth requisition is necessary, not only for the 
purpose of fixing the upset or reserved price at or 
subject to which the estate is to be offered for sale 
but also to provide for the growing crops, stock’ 
and plant, which generally form an important 
element in the value of the estate. The circum
stances attending the growing crops, stock, and plant 
vary in every case according to the state of cultivation 
and the time of year, and no precise rule can be 
laid down on the subject. If the estate is cultivated 
tor sugar, and the parties in possession are willing 
to continue the cultivation, it is frequently made a 
stipulation in the particulars of sale that the culti
vation shall be continued until the delivery of 
possession to the purchaser, but that the purchaser 
shall pay the expense of the cultivation incurred 
subsequently to the day of sale, and take the stock 
and plant at a valuation, the growing crops in such 
case being, of course, the property of the purchaser. 
Where the crop is ready or nearly ready to be taken

51
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off, it is sometimes found convenient to reserve to 
the parties in possession the right to take off and 
realise the existing crop, paying to the purchaser a 
moderate sum for the temporary use of the land. 
These arrangements are in general well understood 
by A Vest Indian proprietors, and the sixth requisition 
is intended to elicit from the parties interested the 
mode of sale which they think most desirable.

As soon ^s the requisitions are satisfactorily com
plied with, and the plan is obtained and verified, the 
solicitor having the carriage of the proceedings 
must prepare draft particulars of sale, containing a 
description of the estate and the terms of sale, and 
also a draft advertisement of sale, and submit them, 
with the plan, to the Secretary for his approval. The 
draft particulars, when settled and approved by the 
Secretary, must be printed, and the proof sent to the 
Secretary, who will submit it, together with the plan 
and draft advertisement, to the Chief Commissioner 
for his approval. The Chief Commissioner will, in 
general, require the attendance of the solicitor having 
the conduct of the proceedings, on settling the particu
lars, and will, on this occasion, fix the day of sale, and 
hear any suggestions from any parties interested as 
to the best mode of dividing the estate into lots, of 
dealing with the growing crops, stock and plant, and 
generally as to the mode of sale.

The particulars of sale must specify the excep
tions or reservations, leases, estates, and interests 
(if any), subject to which the sale is to be made 
the terms as to the payment of the purchase-money 
and the intended mode of dealing with the erowi 
mg crops and plant. According to the usual prac
tice, one-fourth ot the purchase-money is to belaid 
within fourteen days, and the balance within three 
The V 8 Per CCnt- in case of delay,
should Wr hav,ns.the carr*age of the proceedings 
from theoff;'6 PreP5mS?he draft particulars, obtain 
from the office copies of particulars of sale used on
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similar occasions, and follow, as near as circum
stances will admit, the established form.

The advertisement for sale is in general an Requestor 
abbreviated copy of the particulars, and when, settled Sd e* 
and signed by the Secretary, must be inserted in 
such newspapers as the Secretary may direct; the 
usual newspapers being the 'Times, Estates Gazette, 
and colonial newspapers, with the addition, in 
some cases, of Liverpool, Bristol, and Glasgow news
papers.

If any special arrangements are necessary for Proposal for 
carrying out the sale, or if the petitioner desires sae‘ 
to have leave to bid at the sale, or to have credit 
for any part of the purchase-money on account of 
his incumbrance, he should at some convenient 
time before the sale file a proposal in writing, 
stating what he desires, and should apply for an 
appointment before the Chief Commissioner to con
sider such proposal. A form of such proposal is 
given in the Appendix.

The Chief Commissioner will, under special cir- 
cumstances, receive private tenders for estates about 
to be sold, but as a general rule all estates sold in 
the Court are sold by public auction. The auction 
in general takes place at the office, at 8, Park- 
street, Westminster, in the presence of the Chief 
Commissioner; but the Chief Commissioner can, if 
necessary, order it to take place at any other place, 
either in London or in any West Indian colony; 
and such an order will not involve a transfer of the 
proceedings. The Chief Commissioner will in such 
case give such directions as may be necessary for 
providing for the proper conduct of the sale, and for 
defraying the expenses thereof.

If the sale takes place at the office, the biddings 
are opened by the auctioneer, under the directions 
of the Chief Commissioner, and the auction pro
ceeds in the usual way; when the highest offer is 
reached, the Chief Commissioner will in general
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declare the person making such highest offer to be 
the purchaser.

Ihe Chief Commissioner will, in some cases, fix 
a leseived price as a minimum, under which the 
estate is not to be sold, and in the event of the 
biddings not reaching such reserved price, will 
postpone the sale; but as the postponement of, the 
sale always creates additional expense, and in many . 
cases detracts from the value of the estate, it is the 
moi e usual practice to put the estate up at an upset 
or minimum price, fixed with reference to the esti
mated value of the estate, and announce that all 
biddings above that amount are without reserve. 
As the owner and incumbrancers, and all parties 
in eiested are entitled to bid, they have it in their 
power, by bidding themselves, to prevent the estate 
from being sold at an under-value, while the cer
tainty of a sale taking place has a great effect in 
stimulating intending purchasers to bid, and thus 

the price given. In the event of 
the biddings not reaching the required amount, it 
is always more advantageous for the owner, or 
party principally interested, to become himself the 
purchaser, rather than allow the sale to be post
poned, as by purchasing and obtaining a parlia
mentary title, he is in a position, if he does not 

the estate’ t0 sel1 on Pourable ms.
The Chief Commissioner is not bound to accent 

the highest offer, but may accept such offer L 
appears to him to be most advantageous to all 
parties interested. It is, however, obvious that IsV rUle’ ‘he higheSt bidder « S

When the Chief Commissioner has declared anv 
person to be the purchaser of the estate such y must sign an acknowledgment in thXm^ 
theAppendix, and such acknowledgment win 
S? b, fc Chief S1"”;
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At the conclusion of the sale, an order will order ae- 
be drawn up in the form given in the Appendix, chaSPUr 
declaring the purchaser, and giving directions as to 
the payment of the purchase-money. This order 
will be delivered to the purchaser, who must also 
obtain an office copy thereof, to be lodged at the 
Bank of England at the time of the payment of the 
purchase-money.

The purchaser must obtain from the Bank of Receipts. 
England proper receipts for the moneys paid, and 
must file such receipts at the office.

If the purchase-money is not paid on the days Proceedings 
appointed, the purchaser will be in contempt, and payment.0 
liable to be committed; but the Commissioners may 
enlarge the time, on such terms, as to interest or 
otherwise, as they may think proper. The Com
missioners have also power, under the 31st General 
Rule, to re-sell the property.

The purchaser is at liberty to pay the whole of 
his purchase-money into the bank at any time within 
the time limited by the order, and on the due pay
ment of such purchase-money, together with interest 
(if any), and the amount (if any) payable in respect 
of the cultivation, stock, or plant, he will be entitled 
to a conveyance, and an order for possession. The 
conveyance will be made to the person named in 
the order, or as he shall, by a memorandum in writing, 
filed at the office, direct.

The conveyance must be prepared by and at the Conveyance, 
expense of the purchaser, but forms and directions 
for preparing it can be obtained at the officer The 
form of the conveyance will vary slightly, according 
to circumstances; three of the most usual forms are 
given in the Appendix. It must contain a description 
of the estate, with a plan thereof, in conformity with 
the particulars of sale, and must express the excep
tions, reservations, estates, and interests (if any), 
subject to which the sale has been made.

On the execution of the conveyance, the purchaser order for 
will be entitled to the possession of the land com- P°ssession-
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Immediale 
possession.

prised therein, subject to such estates or interests (if 
any) as are therein mentioned, and to an order 
directing the owner and all other parties to give 
possession thereof. A form of such order is given 
in the Appendix. The purchaser will also be en
titled to the stock or plant on the estate, if they 
have been included in the sale.

Order to pro
vost-marshal.

If the purchaser is desirous, on account of the 
cultivation, or for any other reason, to obtain pos
session immediately after the sale, or at any time 
before the time appointed for payment of the purchase- 
money, and is not prepared to pay the purchase
money before such time, the Chief Commissioner will 
on receiving an adequate guarantee for the payment 
of the purchase-money at the time appointed, give 
the purchaser an order for possession. The guarantee 
of a London banker will in general be deemed 
sufficient. Should the purchaser anticipate or find 
any difficulty in obtaining possession of the estate, 
he may apply either to the Chief Commissioner in Lon
don, or to theLocal Commissioner, for an order to the 
P^^^arshal, directing him to give possession.

1 he Chief Commissioner will if necessary, ascertain 
and define the relative rights of the purchaser and 
the prior possessor, with respect to any growing 
crops, stock or plant on the estate; or any rents, rates 
taxes, outgoings, interest, or annual charges, which 
ought to be apportioned between them.

The Chief Commissioner will direct that the dunli- 
cates, or counterparts of leases, subject to which the 
sale is made, be delivered to the purchaser, who may 
also generally obtain, on application, any other deeds 
papers, or documents, relating to the iLdp^S 
y him, as may not be required by the Court 

upon such terms as to costs, production, redelivery’ 
01 otherwise, as may seem proper.

The Distribution.

We now arrive at the third and last stage of
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the proceedings—the distribution of the purchase
money.

As soon as the sale is over, the solicitor having Draft 
the carriage of the proceedings must prepare and Schedule* 
submit to the Secretary the Draft Schedule of incum
brances, of which a form is given in the Appendix. 
Where several estates, included in the same peti
tion, are sold together, and appear to be subject to 
the same incumbrances, they may be included in the 
same schedule, otherwise a separate schedule must 
be prepared for each estate. The draft schedule 
should contain a concise statement in order of 
priority of the parties entitled to the purchase
moneys of the estate, and the nature and amount of 
their claims, as far as they are ascertained, the first 
charge being the commission, deducted in pur
suance of the Act of 1862 ; the second charge being 
the costs of the proceedings for sale ; and the third 
charge being the balance (if any) due to the 
Receiver, if a Receiver has been appointed.

Where it is apparent that the purchase-moneys 
will be insufficient to discharge more than a certain 
number of the incumbrances, it is unnecessary to 
carry the schedule beyond the claims of such parties 
as appeal' to have a reasonable prospect of taking 
any benefit under it,leaving subsequent incumbran
cers to intervene at their own risk, if so advised.

The draft schedule will be settled by the Secre
tary, and two fair copies of it will then be prepared 
in the office, and signed by the Secretary. One of 
these copies will be kept at the office in London for 
inspection by parties in England, and the other 
copy will be sent to the Secretary of the Local 
Commissioner for inspection by parties in the colony. 
The solicitor having the carriage of the proceedings 
should take an office copy of the draft schedule.

The solicitor must at the same time prepare, and Final notice 
bring to the Secretary for his signature, two fair t0 claimauts- 
copies of the Final notice to claimants, one of which 
will be filed at the office, and the other returned to
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the solicitor. A form of the final notice is given in the 
Appendix. The Secretary will then give directions 
as to the printing of this notice, the newspapers in 
which it is to be advertised, and the parties on whom 
it is to be served. The final notice, when settled and 
signed by the Secretary, must be printed on foolscap 
paper, and twelve copies lodged at the office, of 
which a certain number are sent by the Secretary 
to the Secretary of the Local Commissioner, for the 
information of parties in the colony. Printed copies 
must be served on the owner and all the incum
brancers whose names appear on the draft schedule, 
or who have filed claims, and on such other parties 
as the Secretary may direct. Service of this notice 
need not be personal, but may be effected by post 
through the office.

The final notice must in all cases be duly adver- 
tised; According to the present practice, it is 
sufficient to advertise it once in the Times, and 
once in the colonial newspaper.

The notice to claimants will name a time within 
which claims or objections to the draft schedule may 
be filed, and any person is at liberty within the above 
time to file claims or objections, whether named in 
the draft schedule or not, but after the expiration of the 
above time no claims or objections will be received 
except by special leave, and upon such terms as to 
costs or otherwise, as the Chief Commissioner may 
direct. Any claim or objection which may be 
filed, must be duly verified by affidavit or otherwise 
and must contain the name and address of some 
solicitor or other person in London upon whom 
notices may, if necessary, be served. The claimant 
must also, if he intends to prosecute his “ 
appear in support of it either personally or by Ms 
sohcitor or counsel, at the time and place annointol

Final 
settlement.
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appear before the Chief Commissioner at the appointed 
time and place, and move that the draft schedule be 
finally settled as it stands, or with such variations 
as he may desire to have made in it. The Chief 
Commissioner will on this occasion consider in suc
cession each claim as appearing on the draft schedule, 
and will hear and dispose of any objections or appli
cations respecting such claims. He will then con
sider and dispose of in succession, and in the order 
of the dates on which they were respectively filed, 
such claims and objections (if any) as have been 
filed, and have not already been disposed of.

After hearing all parties, and disposing of all 
such claims and objections, the Chief Commissioner 
will finally settle the draft schedule, but if any 
points are raised which appear to require further 
consideration or special argument, the Chief Com
missioner will appoint a day for such argument, and 
will adjourn the consideration of the draft schedule 
until such points have been finally disposed of.

If on the final settlement the formal evidence in Accountsand 
support of any claim is defective, or if it is necessary inqmries* 
for the purpose of ascertaining the amount due to 
any party to make any inquiries, take any accounts, 
or tax any costs, the Chief Commissioner will refer 
it to the Secretary to see to the production of the 
necessary evidence, make the necessary inquiries, 
take the necessary accounts, and tax the costs; but 
except as to such matters as may be specially 
reserved, the draft schedule will be deemed to be 
finally settled.

When the amounts due to the parties named in confirmation 
the draft schedule have been ascertained, and nothing schedule, 
further remains to be done, the draft schedule will 
be completed, and confirmed by the Chief Commis
sioner.

The Final schedule of incumbrances, which is in 
effect a copy of the draft schedule as finally settled 
a d confirmed, will then be drawn up in the office 
and signed by the Chief Commissioner. The final
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schedule is then entered among the records of the 
Court, as evidence of the mode in which thepurclia^e 
moneys of the estate have been administered, and 
office copies of it can be obtained by parties de’sirili
the same.

Distribution.

Payment.

Prosecution of 
accounts and 
inquiries.

Certificate.

Taxation of 
costs.

The moneys in Court will not in general 
distributed until the draft schedule has been 
confirmed, but payments will, in some case* 
made, after the final settlement, to parties v L . 
rights are not likely to be affected by the result of 
the accounts or inquiries. The solicitor bavin- the 
carriage of the proceedingscan in general obtain 
payment on account of his outlay at any time aft “ 
the purchase-moneys have been paid into the bank 
of &T made bZ che1”^ °” the Bank 
of England, and the party desiring navmont • i 
CMefc’ obtai“ an appointment befor, th,' 
Chief Commissioner for suchmirnn-n i . 1
with him a stamped
entitled to receive the money. When .■ ?, ''"'J : 
entitled to receive the money am™. » i 1 'the Chief Commissioner will/if KhiUks fit" "'" ' 
notice to be served on the n,rH„ u fiVeqmi, 
terested before payment to the trustees “e C,al1*

Where accounts or inquiries are ,r 
party prosecuting such accounts or inn ” ""
apply for an appointment before the ¿TT 
such purpose. The procedure on ? t f"r 
and inquiries is similar to the SUCh accoi«iU 
in Chancery. On the completion „Ttl pr0CC*,ur>- 
or inquiries the Secretary certifies tk tbc ““ants 
reserving, if necessary anv no' .e resuB then ..f 
for consideration before the Ch ’T o '“P0«»»« 
Any party dissatisfied with the
Secretary can except to it with' 6cate of <he 
time, otherwise it will be confirme ? k lea«>nable 
Commissioner. unimed by the Chief

It will generally be necessary k 
mation of the draft schedule to^ hef? e the c°nfir- 
^ltfOr the carri4e o^ C°StS Of lhe

,Ch ta“ ln ™

accounts
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settlement. If, however, no opposition is anticipated, 
the solicitor having the carriage of the proceedings 
can obtain the taxation of his costs before the final . 
settlement, so as to save the delay occasioned by 
a subsequent reference ; or where the party having 
the carriage of the proceedings is in effect the party 
entitled to the ultimate balance in Court, so that 
the costs, whether taxed or not, must come out of 
such balance, such party can, if he thinks fit, 
waive the costs, and settle with his solicitor out of 
Court. Where a sum of money is divisible among 
two or more persons, and the proportions in which of court, 
they are respectively entitled can only be ascertained 
by entering into complicated accounts, the Chief 
Commissioner will, on application, pay the money 
on their joint receipt, leaving them to divide it 
between them out of Court; and thus save the 
expense of taking the accounts. When the 
priorities of the incumbrances have been once 
ascertained, the proceedings on the draft schedule 
have not in practice been found to lead to 
difficulties ; for, as the fund is limited in amount, 
there is always a strong inducement to come to a 
mutual understanding, and thus save the expense
of litigation. .

The principal questions which have hitherto arisen 
on the settlement of the draft schedule have been on 
the liens of consignees, managers, and trustees, as to 
which much discussion and argument have taken place. 
It has been held, as the result of the cases which have 
been decided on the subject, that the claim of a con
signee, manager, or trustee, occupies a position 
analogous to that of a claim of salvage or bottomry, 
taking priority not only over the interest of the owne , 
but over all estates, interests, and 
whatever ; on the principle that it is by virtue of this 
rStm-c thatthe security of all parties m keptm 
existence, and that parties lending then- money »n 
X security of West Indian -tat- have mphed 
notice of the necessity of such expenditme.

Points on the 
draft schedule.
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between consecutive consignees or managers, the 
claim of the last consignee or manager has been 
preferred to that of the former, according to the 
rule of the civil law ; <c interdum posterior potior 
est priori ; ut puta, si in rem ipsam conservandam 
impensum est, quod sequens credidit. Hujus enim 
pecunia salvam fecit totius pignoris causam ” 
Ihe principles involved in the above questions 
are discussed at length in the judgments of the 
Chief Commissioner, reported in the Appendix.1

Partition, Exchange, or Division.
. The procedure of the Court as to these heads is 

similar, mutate mutandis, to that already described 
as to pioceedmgs for a sale.

Where the owner or incumbrancer of an un- 
Sk'thtreor6 a“7 lamd U desirous of obtaining a

diction, under the 5 Mb .. Couit has juris- Act, when applica^^^^^

of an-

^d1^80^.^ owner of

partition in the form given in the An £ Petition for 
ditional order will then be a C0Q”
partition similar to that made n?U petition for 
sale. The proceedings for the ser * the petition for 
ment ofthe conditional order for narhV adverti^-

, Q Partition, and making
Nesbitt, 14 yes 4oQ , ,,

Appendix; 8 W. R 876* MacdowaU^p^ P. C, 314
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the same absolute, will be the same as above 
described as to the conditional order for sale.

When an absolute order for partition has been ^solute 
made, the Chief Commissioner will appoint one or 
more competent persons to survey the land referred 
to in the order, and to make a report as to the best 
mode of effecting such partition, and will give all 
necessary directions for the above purpose.

Such report must be verified by affidavit, and E3port' 
refer to a plan showing the mode in which it is 
proposed to effect the partition. On the return of 
the report, the Chief Commissioner will fix a day 
for its consideration, and will order notice 
thereof to be given to the owner of the other share. 
After considering the report, and disposing 
of any objections thereto, the Chief Commissioner 
will make an order for partition similar to those Orderfor 
made by the Inclosure Commissioners, and such Partltl0n* 
order will take effect from the execution thereof.
The petitioner can then proceed with the sale of the 
share of the estate in which he is interested.

The procedure for obtaining an exchange is Exchange, 
similar to that for obtaining a partition, except that 
the consent of the owner of the lands to be taken in 
exchange will be necessary.

The Commissioners have jurisdiction, under the 
57th, 58th, and 59th sections of the Principal Act, 
to make orders for partition, exchange, or division, 
over lands not the subject of proceedings for a sale ; 
but the proceedings for obtaining such orders are 
wholly voluntary, and are analogous to proceedings 
taken for similar purposes before the Inclosure Com
missioners.

It will appear from the foregoing sketch of the concMing 
procedure of the Court that of the three stages into 
which the proceedings for sale are divided, the first 
and third are the concern of the vendors; the pur
chaser is interested in the second alone. Thus the 
two parties never come into contact. The new pio- 
prietor need not inquire even the names of his pre-
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decessors, and has no occasion to trouble himself 
with their respective rights and interests. The late 
proprietors receive the value of the estate, but enter 
into no covenants, and undertake no responsibilities. 
The Court is interposed between them as vendor to 
the one and as purchaser to the other.

The proceedings are originated by the owner or 
any incumbrancer; and if within a limited time no 
good reason is shown to the contrary, an order for 
sale is made. If, on the other hand, the owner 
objects to a sale, and can show that the incum
brances are small in comparison with the value of 
the property, and that there exists a reasonable 
prospect of discharging them by other means, the 
Court will refuse or postpone the order.

The sale takes place under the direction of the 
Court, and all necessary steps are taken to conduct 
it to the greatest possible advantage. On payment 
of the purchase-money, the purchaser receives his 
conveyance from the Court, which is his sole title- 
deed, and which guarantees him against all the 
world. Armed with this single document, he may 
cultivate, sell, mortgage, settle or devise his estate, 
without risk, expense, or trouble, and with the 
certainty that whatever difficulties may hereafter 
occur as to his title will be due to himself alone, as 
all connection with the past is effectually sundered, 
bhould, however, circumstances again arise to in
volve the title, the process of sale can be repeated, 
and the new difficulties consigned to the same 
oblivion as the old ones.

It only remains to effect a due distribution of the 
purchase-money, which, of course, requires great 
care and deliberation on the part of the Commis
sioners to prevent injustice. Under the ordinary 
practice, the responsibility for the due application 
of the purchase-money falls on the purchaser, who 
is bound to examine closely into the title and 
inteiests of all the incumbrancers, as he pays the 
purchase-money at his own risk. But under the
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new system, the purchaser is wholly free from this 
responsibility, and the task of ascertaining the rights 
of all parties is imposed upon the Court.

This proceeding resembles, to a considerable 
extent, the ordinary investigation of title by the 
purchaser’s conveyancer, with the important ex
ceptions that the purchaser is in no way concerned 
with it, and also that it is done for the last time, 
and can never be called in question.

It is obvious that in this stage of the proceedings 
great caution is necessary, and, indeed, there is not 
the same demand for expeditious procedure as in 
the other stages. It is important that no delay 
should take place in selling the estate, and giving 
possession to the purchaser ; but no injustice is 
done by deferring the final distribution of the 
purchase money until sufficient notice and oppor
tunity can be given to all parties, as well in Eng
land as in the West Indies, to come forward and 
establish their claims.

When the rights and interests of all parties have 
been duly ascertained, the purchase-money is dis
tributed among the parties entitled thereto, and the 
surplus paid over to the owner.

It will be seen that the operation of this system 
is beneficial alike to the incumbrancer, the pur
chaser, and the owner. The incumbrancer is 
enabled to realise his principal and interest in full 
without expense, and in a limited time ; without 
instituting any suits, entering into any covenants, 
or incurring any liability. The purchaser steps 
into his estate on the day of sale, at a trifling cost, 
freed from all the reminiscences of past dealings, 
and clogged with no anxieties as to his present or 
future title. Nor are the advantages to the owner 
less conspicuous. The prospect of immediate 
possession, without delay or expense, and with the 
security of a Parliamentary title, giving unbounded 
facilities for future dealings, cannot fail consider
ably to enhance the saleable value of the property,
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and will, in many cases, tempt purchasers who 
would otherwise have been deterred from investing 
in land by the expense, annoyance, and risk of a 
long investigation of title. The facility of raising 
the purchase-money by mortgage will also bring 
into the market many persons who would other
wise have been unable to compete.

Thus, not only is the actual value enhanced, but 
the market is widely extended, both of which causes 
will operate to increase the price, and provide a 
larger surplus for the owner. At the same time, 
the introduction of foreign capital, which such sales 
will have a marked tendency to encourage, cannot 
fail to benefit the community.



APPENDIX.
THE WEST INDIAN ENCUMBERED 

ESTATES ACT—1854.

17 & 18 VICT., Cap. CXVII.

“ An Act to facilitate the Sale and Transfer of Incum
bered Estates in the West Indies”—11th August, 
1854.

Whereas it is expedient that facilities should be 
given for the sale and transfer of incumbered es
tates in the several West Indian Colonies mentioned 
in the schedule hereto : be it enacted, therefore, by 
the Queen’s most Excellent Majesty, by and with the 
advice and consent of the Lords Spiritual and Tem
poral, and Commons, in this present Parliament assem
bled, and by the authority of the same, as follows :

Preliminary.
1. This Act may for all purposes be cited as fi The 

West Indian Incumbered Estates Act, 1854.”
2. This Act shall not take effect until her Majesty 

has, by Order in Council to be made as hereinafter 
mentioned, directed the same to come into operation 
in one or more of the said scheduled colonies.

3 (a). In the construction and for the purposes of 
this Act the following terms shall have the respective 
meanings hereinafter assigned to them ; that is to 
say, “ Land” shall extend to sugar and other planta
tions, messuages, tenements, and hereditaments, 
corporeal and incorporeal, of every tenure or de
scription, and shall include and denote that estate or 
interest in any hereditaments which any person ap
plying for a sale is possessed of, is entitled to, or has

(a) Repealed.

Preliminary.

Short Title of 
Act.

Act how to 
come into 
operation.
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this Act.



68

Constitution' 
and Powers 
of Commis

sioners.

Three Com
missioners to 
be appointed 
under sign 
manual.

Style of Com
missioners.

Residence of 
Commission
ers.

Power to ap
point Local 
Commission
ers.

APPENDIX.

any mortgage, charge, or incumbrance upon: “ In
cumbrance” shall mean any debt, portion, legacy, or 
other sum of money constituting a charge or°lien on 
land, or raisable out of land ; “Incumbrancer” shall 
mean any person entitled to such incumbrance, or en
titled to require the payment or discharge thereof: 
“Possession” shall include the receipt of the rents 
and profits : “ Owner” shall mean any person entitled 
in possession to land, or the receipt of the rents and 
profits thereof, or who would be so entitled if there 
were no incumbrances on such land, for a term of not 
less than thirty years unexpired, or for an estate or 
interest for his own life, or for an estate or interest 
determinable on the dropping of any other life or 
lives, or for any greater estate or interest: “ Person 
and owner shall extend to a body politic or corporate 
as well as to an individual : “ Commissioners” shall 
mean the persons appointed Commissioners for the 
sale of incumbered estates in the West Indies as 
hereinafter mentioned,

Constitution and Powers of Commissioners.
It shap he lawful for the Commissioners of her 

Majesty s Treasury for the time being to appoint anv 
number of persons, not exceeding three, to be Commis
sioners under this Act during her Majesty’s pleasure, 
and upon every vacancy in the office ¿f any such 
Commissioner m like manner to appoint some other 
person to such office ; and the said persons so to be, 
from time to time, appointed shall be Commissioners 

eXeCUtlOn of Act’ an(l shall be styled 
• ^Commissioners for Sale of Incumbered Estates 
in the West Indies.

°Âthf?.bove Commissioners one shall be styled 
the «‘her or others 

Cnmm*. ■ e „ d be Assistant Commissioner orCommissioners.
law shall be a harrister-at-law of not less than ten years standing, and shall re- 
from'tii^to^ Î0 ass\stant Commissioners shall 

in the execution of may direct. K &S the Chief Commissioner

thf; A^ Jhe purpose of aiding in the execution of 
the povpmm overnor or other person administering 
Local r Z • °f ary C°lony mav aPPoint to b? 
Local Commissioners for such colony during pleasure
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any number, not exceeding three, of the following 
persons; that is to say, any Vice-chancellor, Chief 
Justice, Judge, Attorney-general, Solicitor-general, or 
other legal or public officer holding any office in the 
colony in which such appointment is made; or any 
othei-person usually resident in such colony.

8. The Commissioners shall cause to be made for 
their commission such seal or seals as they may re
quire, and shall cause to be sealed with one of such 
seals all orders, conveyances, and other instruments 
pioceeding from the Commissioners in pursuance of 
this Act; and all such orders, conveyances, and other 
instruments, or copies thereof, purporting to be sealed 
with such seal of the Commissioners, shall be received 
in evidence, without any further proof.

9. The Commissioners of her Majesty’s Treasury 
may from time to time appoint and remove a Chief 
Secretary, and also such assistant secretaries, clerks, 
messengers, and officers as they may deem necessary 
for the purposes of this Act.

10 (a). The offices of the Commissioners, and all 
powers, rights, and privileges pertaining thereto, shall 
continue and be in force only for a period of six years 
next ensuing the date at which this Act takes effect, 
and from thenceforth until the next session of Par
liament.

Commission
ers to have a 
common seal.

Power to ap
point and re
move, secre
tary, clerks, 
&c.

Duration of 
office and 
powers of 
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ers.

11. No Commissioner shall during his continuance 
in office be capable of being elected or of sitting as a 
member of the House of Commons.

12. There shall be paid out of moneys to be pro
vided by Parliament, to the Chief Commissioner, two 
Assistant Commissioners, Chief Secretary, and to all 
such assistant secretaries, clerks, messengers, and 
officers as may be appointed by the Chief Com
missioner in England, such salaries as the Commis
sioners of her Majesty’s Treasury may from time to 
time recommend, so that the same do not exceed in 
the following cases the sums hereinafter mentioned; 
that is to say, in the case of the Chief Commissioner, 
the sum of two thousand pounds by the year: in the 
case of each Assistant Commissioner, the sum of one 
thousand five hundred pounds by the year: the 
salaries of the Local Commissioners, and of all such 
assistant secretaries, clerks, messengers, and officers as 
may be appointed under this Act in any colony, shall

Commission
ers incapable 
of sitting in 
Parliament.
Salaries of 
Commission
ers, &c., and 
out of what 
funds paid.

(a) Repealed.
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be paid out of moneys to be provided by the colonies 
as hereinafter mentioned.

13. (a) The Commissioners may fix such scale of fees 
to be paid in respect of proceedings under this Act, 
both in England and the colonies, as they think fit, 
but all fees to be paid in any colony shall be subject 
to disallowance or alteration by the Legislature of 
such colony.

14. All expenses incidental to carrying this Act 
into execution, and not being such salaries as afore
said, or defrayed by fees, shall be paid for, if incurred 
in England, out of moneys to be provided for that 
purpose by Parliament; and if incurred in any colony, 
by moneys to be provided for that purpose by the’ 
Legislature of such colony in manner hereinafter 
mentioned.

15. Every Commissioner and Local Commissioner 
appointed under this Act shall, before he enters upon 
the execution of his office, take the following oath ; 
that is to say: “I, A. B., do swear, that I will faithfully’ 
impartially, and honestly, according to the best of my 
skill and judgment, fulfil all the powers and duties of 
a Commissioner under an Act passed in the year 
of the reign of Queen Victoria, intituled [Acre set forth 
the title of this Act.]” And such oath shall, in the 
case of the Chief Commissioner and Assistant Commis
sioners,. be^ taken before one of the Judges of her 
Majesty’s Superior Courts in England, and in the case 
of any Local Commissioner be taken before the Judo-e 
of the Supreme Court of the colony for which he °is 
appointed Commissioner.

16. The appointment of everv Commissioner and 
Local Commissioner shall be published as follows ; that 
is to say, the appointment of the Chief Commissioner 
and Assistant Commissioners in the London Gazette: 
the appointment of any Local Commissioner in the 
newspaper of the colony in which Government notices 
are usually published : and no Commissioner or Local 
Commissioner shall act until publication as aforesaid 
has been made of his appointment.

17. (6) The Commissioners shall constitute one 
Court of Record, having, for the purposes of this Act, 
and subject to tae provisions thereof, jurisdiction 
throughout England and any colony or colonies within

GO Sae Act of 1862, s. 55.
{b) Repealed.
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of persons 'under disability, and of future interests; 
for the protection of the interests of absent parties, 
and of the interest of parties in cases where the pro
ceedings are transferred from England to the colonies, 
or vice versa; generally for the due execution of the 
powers vested in the Commissioners under this Act, 
and for giving effect to the provisions and objects 
thereof : and all rules so made shall, unless disallowed, 
in manner hereinafter mentioned, have the same force 
as if they had been enacted by Parliament.

21. All rules made under the above authority shall 
be laid before her Majesty in Council, and it shall be 
lawful for her Majesty by Order in Council to dis
allow the same, and any rule so disallowed shall from 
the date of its disallowance be void, but all matters 
and things previously done in pursuance thereof shall 
have the same validity as if no such disallowance had 
taken place.

22. The Commissioners shall have power—1, To 
require by summons under their seal the attendance 
before them, at a time and place to be mentioned in 
such summons, of all such persons as they may think 
fit to examine in relation to any question or matter 
depending before them; 2, to require by a like sum
mons all such persons to produce before them all 
deeds, books, papers, documents, and writings relating 
to such question or matter; 3, to examine upon oath, 
or, in the case of persons allowed to make affirmation 
or declaration in lieu of an oath, upon affirmation or 
declaration (as the case may require), all persons 
attending under such summons, and all persons at
tending voluntarily as witnesses.

23. The Commissioners may, in their discretion, 
receive in evidence affidavits; and such affidavits mav 
be made in any part of her Majesty’s dominions before 
any person empowered by law to take affidavits, and 
in any other part of the world before any person 
authorised by order under the seal of the Commis
sioners to take affidavits ; and the Commissioners may 
by a like order under their seal authorise any person 
in any part of the world to examine, in such manner 
as they think fit, any witness or witnesses in relation 
to any application to or matter pending before the 
Commissioners, and to administer oaths, affirmations, 
or declarations for the purpose of such examination.
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24. The Commissioners in relation to any matter or 
question before them shall have power to send cases 
for the opinion of any Court of Law or Equity sitting 
in England or in any colony within their jurisdiction : 
to send questions of fact to be tried in England by a 
jury, or in any such colony as aforesaid either by a 
jury or in any other manner in which questions of 
fact are usually tried in such colony.

25 (a). In all cases within their jurisdiction the 
Commissioners shall, with respect to the following 
matters, that is to say, the enforcing the attendance of 
persons summoned to give evidence, the enforcing the 
production of deeds, books, papers, documents, and 
writings, the punishing persons refusing to give evi
dence or guilty of a contempt, the enforcing any order 
whatever made by them under any of the powers or 
authorities of this Act, have in England all such 
powers, rights, and privileges as are possessed by the 
High Court of Chancery for such or the like purposes 
in relation to any matter depending in such Court, 
and have in any colony within ^their jurisdiction all 
such powers, rights, and privileges as are possessed by 
the Supreme Court of Judicature in such colony for 
such or the like purposes in relation to any matter or 
thing depending in such Court ; and it shall be lawful 
for the Commissioners in any such colony as aforesaid, 
either to carry into effect such powers, rights, and 
privileges by officers appointed by themselves, or to 
request any such Court of Judicature as aforesaid, or 
any officer thereof, to enforce any orders made by 
them, and such Court or officer shall thereupon en
force the same accordingly.
Sales by Commissioners, and Distribution of Purchase 

Moneys.
26. Subject to the restrictions hereinafter men

tioned, where any land situate in a colony within the 
jurisdiction of the Commissioners is subject to any in
cumbrance, the Commissioners shall have power to 
sell the same, or such part thereof as they think fit, 
upon application made to them in manner hereinafter 
mentioned by the owner of such laud or any incum
brancer thereon.
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* V -----
land or any part thereof shall be entertained by the 
Commissioners unless it is shown that such costs'have 
been paid.

28. Where any such land as aforesaid is vested in 
any person or persons in trust for any owner, an ap
plication for the sale thereof may be made by such 
owner, either with or without the concurrence of such 
trustee or trustees, or by such trustee or trustees with 
the concurrence of such owner.
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Duty of Com
missioners on 
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for sale.
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29. Where any incumbrance is vested in a trustee 
or trustees, or settled on divers persons in succession, 
the Commissioners may act on an application made by 
such trustee or trustees, or by the first person entitled 
to the income of such incumbrance, or by any other 
person having, in the opinion of the Commissioners, an 
amount of interest in the incumbrance sufficient to 
justify his making an application for a sale.

30. Every application for a sale of land under this 
Act shall be in such form as the Commissioners direct, 
and may, subject to any rules to be framed by the 
Commissioners, be made, at the discretion of the appli
cant, either to the 'Commissioners acting in England 
orR colony in which such land is situate.

31. The Commissioners shall, upon the receipt of 
such application as aforesaid, make such inquiries as 
to the circumstances of the land in respect of which 
the same is made, and of the parties interested therein 
either as incumbrancers, owners, or otherwise, and 
direct such notices to be given as they think neces
sary, to enable them to form a judgment as to the 
expediency of a sale, and shall hear by themselves, 
their counsel, or agents, any persons interested in such 
land who may apply to them to be heard, and shall 
upon the conclusion of such inquiries, and after hear
ing such parties, if any, as aforesaid, make such order 
n .nip6 PR“1868 J®toReallowance or disallowance of a sale of land as they think just.
of înÆdin S ShaU rei?^e by the Commissioners 
ofvXlv inZZ casaa following : where the amount 
tbJT J .lnterest on the incumbrances attaching to 
the land m respect of which any application is made 
and to any other land subject Vthe^ 
biances, does not exceed one-half of the net yearly 
value of such land and other land, if any, such yearly

(a) Repeal«?.
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value to be calculated on the average profits or income 
derived therefrom after deducting all necessary out- 
goings during the preceding seven years, or durin<* 
sucn other period as the Commissioners may, having 
regard to any special circumstances, think fit; where, 
tor any reason whatever, it appears to the Commission
ers unjust or inexpedient that a sale should be made.
, n a ‘ ?n.ma^ng any sale of land under this Act, Regard to be 

e Commissioners shall have regard to the interests had to yearly 
of any yearly tenants or other persons, not bein<* in- te^es 
cumbrancers, who may be entitled for the time bling, iXX 
oy themselves or their agents, to receive or retain the interests, 
produce of such land or of any part thereof, and they 
may, m their discretion, deal with such interests in 
such one of the two following ways as they think just: 
taat is to say, they may either make the'sale subject 
to such interests, or may cause such interests to be 
valued at a gross amount, and treat the amount so 
valued as an incumbrance, assigning thereto such 
priority as they think fit.

34 (a). In cases where any land to be sold is subject Power tosen, 
to dower or any interests in the nature of dower, to subject to 
any annual or contingent incumbrance, to any incum- 
biance under the terms of which the incumbrancer incumbran- 
cannot be required to accept payment of the principal 
money for a term of years yet to come, the Commis
sioners shall deal with such interests in one of the two 
following ways : that is to say, they shall either make 
the sale subject to such dower, interests, or incum
brances, or they may, with the consent of the parties 
entitled to such dower, interest, or incumbrances, cause 
the same to be valued at a gross amount, assigning 
thereto such priority as they think just.

35. Every sale of land in pursuance of this Act Sale by Com. 
shall be made, under the control and direction of the 1113sl0nerJ- 
Commissioners, by public sale or private contract, 
together or in parcels, at such time and place, and 
generally in such manner as the Commissioners think 
fit; and every conveyance of land so sold shall be 
made by the Commissioners under their seal, and shall 
be signed by the Chief Commissioner, or such other 
Commissioner or Commissioners as the Chief Commis
sioner may direct, and the execution by any other 
party of such conveyance shall be unnecessary; and 
such conveyance shall express the interests and in-

(a) Repealed.
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cumbrances (if any) subject to which the sale is made, 
and may be in such form as the Commissioners may 
by order from time to time direct, or as near thereto 
as circumstances permit.

36. No sale made by the Commissioners shall affect 
any of the following rights or payments : any right of 
common, right of way, or other easement; any tithes 
or like ecclesiastical dues; any crown rents or other 
like sums payable at fixed periods to her Majesty or 
to the Government of the colony, except in cases 
where the Commissioners undertake to commute such 
crown rents or other like sums as aforesaid, which 
they shall be at liberty to do, with the sanction of the 
Legislature of such colony, in cases where they think 
it will be for the benefit of the parties interested in 
the produce of such sale, and if they do so they shall 
express in the conveyance that the land sold is dis
charged from such crown rents or other sums, as the 
case may be.

37. The purchase-money on every sale shall be 
paid, as the Commissioners may direct, either into the 
Bank of England, or into the commissariat chest of 
some colony named by them, and be carried to an 
account to be opened in the name of the Commissioners 
to the credit in each case of the land (describing the 
same by the name of the plantation or estate to which 
it belongs, or by any other name the Commissioners 
think fit); and upon proof being made to the satisfac 
tion of the Commissioners, and in such manner as they 
may direct, of any moneys so having been paid in, the 
Chief Commissioner, or such other Commissioner or 
Commissioners as the Chief Commissioner directs, shall 
endorse a certificate on the conveyance of such pay
ment ; and any purchaser who has paid any money 
into the Bank or into such commissariat chest as afore
said shall be discharged from all liability in respect of 
the application thereof, and such endorsement shall 
M^^“*^** SUCh P»’™“*; »nd in all cases her 
Majesty s Government shall guarantee the safety of 

rn Pursnance °r this Act into the com- missanat chest of any colony.
38 (a). Every conveyance made bv the Commis- 

ri TT”“ ?> Act sha11 v'est in «'» P"- chaser the land so sold, subject to such rights and un
commuted payments (if any) as are hereinbefore

t«) Percale I.
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declared not to be affected by any sale bv the 
Commissioners, but discharged from alt other interests, 
rights, claims, and incumbrances, except such as may- 
in pursuance of the power hereinbefore given be 
expressed in the conveyance to be subsisting on such 
land, and no conveyance made by the Commissioners 
shall, be set aside on the ground of their not having 
had jurisdiction over the subject matter thereof.

39. The Commissioners shall have power to order Commission- 
tbe delivery to the purchaser, or as he directs, of all SSy o’? 
deeds and documents of title belonging or exclusively counterparts 
relating to the land sold, which are in the possession and^osse*0*’ 
or power of any of the parties to their order, and, on aontopur- 
the application of any purchaser, to issue an order for chaser, 
the delivery to him of the possession of the land sold, 
or of such part thereof as may not be in the occupation 
of any person subject to whose interest the sale was 
made.

40. Upon a sale of land under this Act an incum- Where anin- 
brancer or other interested person (with the exception p^^es  ̂
of the person upon whose application the sale was Commission- 
made), and with the leave of the Commissioners such fS3 “ay au* 
last-mentioned person, may purchase such land or any men^Lto7 
part thereof; and if an incumbrancer becomes a pur- 
chaser he may, if the Commissioners think fit, retain 
out of the purchase-money such amount as would, in 
the judgment of the Commissioners, be eventually 
payable thereout to him in respect of his incumbrance, 
or any less sum on account of such amount, and pay 
the residue only into the Bank or commissariat chest; 
and such retainer shall be without prejudice to the 
power of the Commissioners to require such purchaser 
to pay back into the Bank or ^commissariat chest the 
whole or any part of the amount so retained by him, 
in the event of their afterwards determining that he is 
not entitled to retain the same.

41. The Commissioners shall apply the money 
arising from any sale made by them in satisfaction of 
the payments hereinafter mentioned according to the 
order following : that is to say, firstly, in paying to 
her Majesty or the Government of the colony the 
consideration for the purchase of such crown rents or 
other like sums, if any, as the Commissioners may 
have thought fit to commute in manner aforesaid; 
secondly, in paying all costs, charges, and expenses of 
and incidental to the sale, including the application for

balance of 
purchase 
money, after 
retaining 
amount of 
incumbrance.

Application 
of purchase 
money.
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the same, or such of them as they think fit to allow; 
thirdly, m satisfying the incumbrances affectin» such 
land according to their priorities ; and lastly, in pay
ing the surplus to the parties who were previously to 
the sale entitled to such land as owners, if such parties 
had an absolute interest therein, but, if they had not 
an absolute interest, then the Commissioiiers shall 
lay out the same in manner hereinafter mentioned: 
and for the purposes of this Act the Commissioners 
shall have power, having due regard to the laws 
and customs of each colony, to declare the rights 
and priorities of all parties interested in such land 
whether as owners, incumbrancers, or otherwise or 
howsoever. 3

Ini C?‘SeS the Parties who were Previously 
to the sale entitled to such land as owners had not an 
absolute interest, such surplus as aforesaid of the pur
chase money shall be settled to the same uses, upon 
the same trusts, and m the same manner to and in 
which the land sold stood settled,* or such of them as 
may be capable of taking effect; and until such money 
nSnWJlld °Ut lfc paid to trustees to be ap
pointed or approved by the Commissioners, for the 
purpose of being so laid out as aforesaid, with such 
power for the investment thereof in Government or 
colonial stocks, funds, or securities in the meantime 
and such directions for the payment of the income of 
such investment m the manner in which the rents of 
the land to be purchased would be applicable as the 
Commissioners think fit. ’ aS the

43 In cases where the Commissioners appoint nr 
direct the appointment of trustees for anv ofih J * 
poses of this Act, it shall be lawful for th? P"r' 
sioners to make or to direct to be k Commis’as they think fit for the^n^
on any event to be determH by the Commi ?Ste“’

44. In cases where a part onlv nF 1 OTmitS-1Oners* any incumbrance is soW the' r 1 nd .subJect to 
charge the part not sold vrithsu^^^^^ 
an apportioned part thereof in mcumbrance, or 
money arising of the
release the money arising from t L . Persons to any incumbrance, or to X« “sh ,so sold from 
money in respect thereof, without ib'^” °“ SU<i 
incumbrance as to the remain; s«cb
originally charged. ln° parfc tlie
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45. (a) In cases where it appears to the Commis- Provision for 
sioners unjust or inexpedient that a valuation should moneys^0 
be made of such interests and incumbrances as they meet incum- 
are hereinbefore authorised to cause to be valued at a brances- 
gross sum, it shall be lawful for them to set aside and 
invest any portion of the money arising from any sale 
in such manner as they think fit to meet the claims of 
any such interested persons or incumbrancers, and 
generally the Commissioners shall have power to 
make all such orders and give such directions with 
respect to the application of the money arising from 
any sale as they think best adapted to secure the just 
and convenient distribution thereof amongst all in
terested parties, according to their several rights and 
titles.

46. No payment under this Act towards the dis- No payment, 
charge of any incumbrance, not being a payment in not being in 
full, shall prejudice or affect any right or remedy of 
the incumbrancer in respect of the balance otherwise cumbrancer 
than as against the land sold, and no payment under 
this Act in respect of any incumbrance shall impair ment in re- 
any right or equity of any persons out of whose land ?Pect of any 
such payment is made to be reimbursed or indemnified toTmpairre? 
by any other person or out of any other land, except medy over, 
so far as the Commissioners order under any special 
circumstances.

47. The Commissioners may order any purchase Purchase 
money standing to their account to be invested in 
their name in such Government or colonial stocks, 
funds, and securities as they think fit, with power to 
vary the same into or for others of a like nature; 
and until such stocks, funds, and securities are sold 
by order of the Commissioners for the purposes of this 
Act, the dividends thereof shall from time to time be 
applied, under the order of the Commissioners, in like 
manner as the rents of the land from the sale of 
which the money invested in such stocks, funds, or 
securities has arisen would have been applicable.

48. In cases where any money arising from a sale 
under this Act is not immediately distributable, or erTto order 
the parties entitled thereto cannot be ascertained, or money to be 
where from any other cause the Commissioners think 
it expedient for the protection of the rights and chancery, 
interests therein, the Commissioners may order such 
money, or any stocks, funds, or securities in which

(a) Repealed.
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the same may be invested, to be transferred to the 
account of the Accountant-General of the High Court 
of Chancery m England, in the matter of tlie parties 
interested in the same, to be described in such manner 
as the Commissioners direct, in trust to attend the 
orders of such Court, or to be transferred to the ac
count of such officer in any colony, and be subject to 
dtee^ su?h Court as the Commissioners
direct, and the Commissioners may by their order de
clare the trusts affecting such money, stocks, funds 
nr n fa- cS the? have ascertained the same’
or state (for the information of any such Court as 
HoTm Si*8 °? matterS found bY them in rela- 

? rkgh and ^terests therein ; and the said 
Court of Chancery and any such colonial Court as 
aforesaid may make such orders with respect to any 

or securities as aforesaid^ 
cLereqiw^ thereof’ as tbe circumstances of the

,*?/• Commissioners shall have the following- 
additional powers m respect of sales of land: that is 

aPPbcations are made for sales 
land n nnSA «u ^reiit undivided shares of any 
land, a power, with the consent of the applicants and

include in one sale such different lands • wh. „ ‘ 
application IS made to the Commissioners■ for T
of any undivided share in lands and th. 16 Sa e 
any other undivided share or shared whefoe """ 
bered or not, in the same land, is deshou' of h^"“ 
the same sold at the s-imo eurous of having
consent or consents as aforesaid’to With SUch 
all such shares as aforesaid • and^l Ude m One sale 
this Act applicable to anv ¿nd subject of
brance, and ordered to be sold ) V- any mcum- 
the purchase-money arising from th* * ?S Act’ aud to 
to the conveyance thereof, shall thereof’ aud 
stances admit, be applicable tn J S? ia5 as Clrcum- 
land to be so included in the sale 1 jUd °f share in 
case as aforesaid the Commit 3 and,ln every such 
the purchase-money and expendeX^s^S^
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50. (a) A married woman for the time being en- Provision 
titled to receive the income of land for her separate under^iis-8 
use, or having a power of disposing of land, either ability, 
during her lifetime or by will, shall, for the purposes 
of this Act, be deemed a feme sole; but in other cases, 
where any person who (if not under disability) might 
have made any application, given any consent, done 
any act, or been party to any proceeding under this 
Act, is a minor, idiot, lunatic, or married woman, the 
guardian, curator, tutor, committee of the estate, or 
husband respectively of such person, or if there is 
none, any person appointed by the Commissioners, 
may make such applications, give such consents, do 
such acts, and be party to such proceedings as such 
persons respectively, if free from disability, might have 
made, given, done, or been party to, and shall other
wise represent such persons for the purposes of this Act.

51. Proceedings under this Act shall not abate or Proceedin„3 
be suspended by any death, or transmission or change not to abate 
of interest, but in any such case of death or transmis- br death, &c. 
sion or change of interest it shall be lawful for the 
Commissioners, where they see fit, to require notices 
to be given to persons becoming interested, or to make 
any order for discontinuing, suspending, or carrying 
on the proceedings, or otherwise in relation thereto, 
which to them appears just.

52. In every proceeding under this Act the Com- Costs, 
missioners shall have full discretion as to the giving 
or withholding costs and expenses, and as to the per
sons by whom and the funds out of which the same are 
in the first instance or ultimately to be paid and 
borne; but, unless the Commissioners otherwise 
direct, the costs of the petitioner in respect of any 
petition for sale presented under this Act, and of the 
proceedings thereunder, shall not be payable, out of 
the proceeds of the sale, otherwise than in the same 
order of priority in which the incumbrance of the 
petitioner is payable.

53. In cases where a competent Court has in the Sales under 
course of any proceedings made an order directing "‘¿¿L 
any land to be sold, the Commissioners may sell the withstanding 
same, without further inquiry; but in that event, and proceedings 
also in any case where any competent Court has made couru Other 
an order in any proceedings with respect to any land, 
or the rights of any person interested therein, the 
Commissioners shall, on selling such land, and in dis-

(a) Repealed.
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tnbuting the moneys arising from such sale, have 
regard to the orders made by such Court, and to any 
inquiries or proof made and taken in the course of 
such proceedings, with power, nevertheless, for the 
Commissioners, whenever it appears to them that 
there is any error in such order, or any defect in any 
such inquiries or proofs, to direct such person as they 
think fit to apply to the Court in relation thereto, and 
such Court may make such order concerning the 
matter of such application as it thinks fit; and the 
Commissioners may, out of any monevs arising from 
any sale under this Act, where there 'have been anv 
such proceedings as aforesaid, provide for the costs of 
such application, and may, if they think fit, order all

°fi the Purchase-money, after payment 
theieout of such costs and expenses as mav be pay
able under the orders of the Commissioners, to be 
paid into the Court m which any such proceedings 
have been instituted. 1

54. Where the Commissioners order the sale of anv 
land in respect oi which any decree for sale has been 

• already made by a competent Court, or anv proceed
ings are pending, they shall, by certificate under their 
seal, notify to such Court the order so made by them 

i- d f1 Proceedings for or in relation to a sale" under 
mKuwh1'66 °f ?u9b C?Urt sha11 be suspended ; and 

■ Z r? completion of the sale under sLch order of 
cinrf Tï8810““® any receiver appointed by such 
to tO act as sucb receiver with respectto the land or part thereof sold ; and pending n™ 
K®i ¿T a Under this Act «hall not be 
lawful for any owner, incumbrancer or othpi« be 
interested in such land, to commence anv nL?® 
at law or in equity for redemption, foreclosure Or^ 

Powers of Commissioners as to Partition, Exchange
Division, and Allotment x™ange, 

a sale under 
any such undivided share has been S °? Where 
and either before or after thp d under this Act, 
Commissioners, on the application thereof’ the 
terested in such undivided sh^eZ f y party in" 
KoSn^"‘oer ‘O
divided snare or sh=
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fit, and hearing all such parties interested in the re- tion of party 
spectiye shares as may apply to them, and making
such inquiries as may enable them to make a just notices, and 
partition, may, if they think fit, make an order for the ^earing par
partition of such land; and in such order, or in a map Sfor° 
or plan annexed thereto, shall be shown the part partition, 
allotted in severalty in respect of each of the un
divided shares in such land; and the part so allotted 
in severalty in respect of each such undivided share 
shall, without any conveyance or other assurance, 
enure to the same uses and trusts, and be subject to 
the same conditions, charges, and incumbrances, as 
the undivided share in respect of which the same is so 
allotted would have enured or been subject to in case 
such order had not been made.

56. Where an application is made for a sale under On appiica- 
this Act of any land, or where the same has been sold ** sale 
under this Act, if, either before or after the convey- commis- 
ance thereof, application is made to the Commissioners stoners, on 
by any party interested in such land, or by the pur- party tnte-°f 
chaser (as the case may be) for the exchange of all or rested, and 
any part of such land, the Commissioners may make may m°akcnt’ 
such inquiries as they think fit for the purpose of as- order for 
certaining whether such exchange would be beneficial exchange, 
to the persons interested in the respective lands, and 
cause such notices to be given to parties interested in 
the respective lands as they may think fit; and if, 
after making such inquiries, and hearing all such 
parties interested in the respective lands as may apply 
to them, the Commissioners are of opinion that such 
exchange would be beneficial, and that the terms 
therefore are just and reasonable, they may make an 
order for such exchange accordingly; and in such 
order for exchange, or in a map or plan annexed 
thereto, shall be shown the lands given and taken in 
exchange respectively under such order; and the land 
taken upon such exchange under such order shall, 
without any conveyance or other assurance, enure to 
the same uses and trusts, and be subject to the same 
conditions, charges, and incumbrances, as the land 
given on such exchange would have enured or been 
subject to in case such order had not been made.

57. It shall be lawful for the Commissioners, in any Partition 
colony within which this Act may take effect, upon ^and where 
the application of the owners of any undivided shares shares are 
(not subject to be sold under this Act, or as to which not subject to
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be sold under 
tills Act. no proceedings for a sale under this Act are pending, 

to make such inquiries as the Commissioners think^t 
for ascertaining whether a partition would be bene
ficial to the persons interested in such respective 

and 111 Ca5e the Commissioners are of opinion 
that the proposed partition would be beneficial, and 

oH the,terms ^ereof are just and reasonable, they 
shall make an order under their seal for such partition 
accordingly; and in such order, or in a map or plan 
annexed thereto, shall be shown the part allotted in 
severalty m respect of each such undivided share: 
and the part so allotted m severalty in respect of each 

share by Such order of partition shall 
without any conveyance or other assurance, enure to 
hX7 V SUbjeCt to the same ^”00^ 

charges, and incumbrances, as the undivided share 
enured^r bl ^“1 tbe Sa“e *S SO allotted w<>'dd have 
bell made? S"bj ‘° “ Case such °rder had not

colonv w£ in any
the Xheat S Act ™ay take effeet, »Pon
™^aPPhc.ato of lands in any of the
said colonies not subject to be sold under tins’ Act nr

“ saIe under this Act
El C“”^ think fitfXsclr-

ingly ; and in such order forevJ eXchange accord- 
plan annexed thereto shall in a map orand taken in exchange resnectivS^11 given
and the land takenorder, shall without anv n UC? 5XChan»e under such 
ance, enure to the sameuwo^?1106 °r other assur- 
to the same conditions, charge! aidX'"1>be SUbjMt 
the land given noon snob J. ii uFrances as
enured or been subject to in would havebeen made. J ° m Case such order had not 
colony IwithiXldriXl0^^^^^ in a"v
the application of a ny X beE effeCt>’ U,>',n

separately owners of pUh o^
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sold under this Act, or as to which no proceedings for 
a sale under this Act are pending, and which are so 
intermixed, or divided into parcels of inconvenient 
form or quantity, that the same cannot be cultivated 
or occupied to the best advantage, to make such in
quiries as the Commissioners think fit for ascertaining 
whether a division would be beneficial to the persons 
interested in such lands; and in case the Commis
sioners are of opinion that a division would be bene
ficial, they shall make an order for the division thereof 
accordingly, with a map er plan thereunto annexed, 
in which shall be specified as well the parcels in which 
the several persons on whose application such order 
has been made were respectively interested before such 
division as the several parcels allotted to them re
spectively by such order; and the parcels of land 
taken under such division shall enure to the same 
uses and trusts, and be subject to the same conditions, 
charges, and incumbrances as the several lands which 
the personstaking the same have relinquished on such 
division would have enured or been subject to in case 
such order had not been mnde.

60. In the case of land in respect to which no pro- Notices of 
ceedings for a sale under this Act may be pending, no partitions, 
such order of partition, exchange, or division as afore- and^Msions 
said shall be made by the Commissioners until such to be given, 
notices by advertisement in such public newspaper or 
newspapers as the Commissioners direct have been 
given of such proposed partition, exchange, or divi
sion, and three months have elapsed from the publi
cation of the last of such advertisements ; and if 
before the expiration of such three months any person 
entitled to any estate in or any incumbrance upon any 
land included in such proposed partition, exchange, or 
division gives notice in writing to the Commissioners 
of his dissent from such proposed partition, exchange, 
or division, the Commissioners shall not make an 
order for the same unless such dissent is withdrawn, 
or it is shown to the Commissioners that the estate or 
incumbrance of the party so dissenting has ceased, or 
that such estate or incumbrance is not an estate or 
incumbrance in respect of which he is legally entitled 
to prevent such partition, exchange, or division ; but 
no such order as aforesaid shall be in anywise liable to 
be impeached by reason of any infirmity of estate or 
defect of title of the persons on whose application the 
same has been made.
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Conveyances and Proceedings of Commissioners.
61. Every conveyance executed as required by this 

Act, and every order for partition, exchange, or divi
sion made by the Commissioners under 'their seal, 
shall for all purposes be conclusive evidence that every 
application, proceeding, consent, and act whatsoever 
which ought to have been made, given, and done pre
viously to the execution of such conveyance, or the 
making of such order respectively, has been made, 
given, and done by the persons authorised to make, 

and do the same; and no such conveyance or 
order shall be impeached by reason of any informality

Commission
ers not to be 
liable in re
spect of acts 
done bona fide

62. The Commissioners shall not be subject to be 
restrained m the execution of their powers under this 
Act, nor shall any person be restrained from making 
applications under this Act to the Commissioners, or 
doing any other act, or giving any consent under the 
provisions of this Act, by order of anv Court of 
justice, or by any other legal process, nor shall the 
Commissioners be required by writ of mandamus, or

°f a nature’ to do an^ act or take any 
Proceeding under this Act, nor shall proceedings 
before them be removable by certiorari or other writ 
or a like nature.

63. The Commissioners shall not, nor shall anv 
person acting under their authority, be liable to any 
action, suit, or proceeding for or in respect of any adt 
or matter bona fide done or omitted in the exercise of the powers of this Act. exercise oi
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the6kmm7-PerS°n Wh°’ "pon «amination before 
the Commissioners or any of them or anv CIore 
pointed and authorised under this Act b/theCom' 
missioners to administer any oath affirm.? C

shall be liable to the pains and penalties o“^ 
Appeal.

65. The Commissioners mav
vary any order previously inade\v thfor 
be lawful for any person n<l -by ?T“’ aud shall 
the Commissioners,^  ̂*hen?s^ X any ortler of 

to appeal to’
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manner, within such time, and subject to such rules, 
regulations, and limitations as her Majesty may by 
Order in Council prescribe; and the Commissioners 
may, in their discretion, give or refuse such sanction, 
and annex thereto such conditions, as to giving secu
rity or otherwise, as they shall think fit; but in all 
cases where the Commissioners refuse their sanction 
to any appeal their decision shall be final.

Power to alter Provisions of Act.
66. Wherever it appears to the Commissioners that 

by reason of the prevalence in any colony of laws or 
customs differing from those of England, or that by 
reason of any other matter or thing whatsoever it is 
expedient, with the view of carrying into execution 
the purposes of this Act, that there should be sub
stituted for the provisions of this Act or any of them 
other like provisions accommodated to the laws or 
customs of such colony; or that further provisions 
should be made for carrying into execution in such 
colony the orders of the Commissioners ; for recon
ciling any conflict between the laws of England and 
such colony; for declaring the law with respect to any 
matter or thing; or otherwise for more effectually 
bringing this Act into operation within any colony, 
or carrying into effect the purposes thereof; it shall 
be lawful for the Commissioners, having due regard 
to the interests of owners, incumbrancers, and others, 
and to the laws and customs of the colony, by order 
under their seal, to make any such substitutions or 
provisions as aforesaid, subject to the restrictions fol
lowing, namely, that such substitutions or provisions 
shall not be repugnant to the spirit of this Act or to 
the general law of England, and shall not affect the 
constitution of the Commissioners as established by 
this Act; but no such order shall be of any force till 
the same shall have been confirmed by order of hei 
Majestv in Council in manner hereinafter mentioned.

67- Before any such order shall be capable of con- 
firmation, it shall for the space of thirty days be 
submitted to the Legislature of the colony within 
which the same is intended to operate; and if such 
Legislature, within such period as aforesaid, ®xPy?ss 
by ^resolution their disapproval thereof, such order 
shall thereupon be void to all intents; but it tue 
Legislature, within the said period, express by resol u-
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tion their approval thereof, or come to no resolution 
m respect thereof, the same shall tbereunon be 
S^^bali ^aj“‘y f°r confirmation> “d, if so 

i- !’ s soon as conveniently may be be 
be“ni SadelnshallChOny’ ?ndUpOn SUch Procla”Mion 
cdX as if the ~ Sa“e force « ¡‘hin such
of Parliament. h“d bee“ enacted by authority 

as aforesaid may from 
occasion m™ reX"^^^^ “ aIteied’“ 
by the Cnmmi«- - a er orders> to be made 
Beg slature of t0 be subm*ted to the
manner C°1Ony’ and conib™d in like

Order maVrOm tirae to bY
tion in any / ’ } irect .tbls Act to come into opera- 
thereupon but no^nt! scbeduIed colonies, and 
force of law in i otbervvise» the same shall have the 
order; but no such Q0^117 °r S?lonies named in such 
in respect of anv n 1 fder Council shall be made 
colony ha‘ presented .7 ‘be Legislature of such 
inv her MaK? d add,ress to her Majesty, prav- 
the saHsSon of ’WCh and has *°
of State for the ColonipajeStyJ PnnclPaI Secretary 
payment of the salaries of th?lleJTc”S10n- f?r ,he 
and of all such assi^nm- the ■ Commissioners, 
sengers, and officers as tmílSeC^ktalleS, .clerks’ mes- 
thisAct in such colony anJ«?6 tppo}nted under 
of carrying this 4et into^pv a SUcb otber expenses directed t? beUvi^^ - a- hereinbefore 
colony. the Legislature of the

Jamaica. 
Barbadoes. 
St. Vincent. 
Grenada. 
Tobago. 
St. Lucia. 
Antigua. 
Dominica.

SCHEDULE.
I St. Christopher’s.
! Montserrat.
i Nevis.
■ The Virgin Islands. 

British Guiana.
Trinidad.
The Bahamas.
The Turks Islands.
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THE WEST INDIAN INCUMBERED 
ESTATES ACT, 1858.

21 & 22 VICT., Cap. XCVI.

An Act to amend “ The West Indian Incumbered 
Estates Act, 1854.—2nd August, 1858.”

Whereas it is expedient that “ The West Indian 
Incumbered Estates Act, 1854,” should be amended : 
Be it therefore enacted by the Queen’s most Excellent 
Majesty, by and with the advice and consent of the 
Lords Spiritual and Temporal, and Commons, in this 
present Parliament assembled, and by the authority of 
the same, as follows :

1. This Act may for all purposes be cited as “ The 
West Indian Incumbered Estates Act, 1858.”

2. “ The West Indian Incumbered Estates Act, 
1854 ” (hereinafter called “the Principal Act ”) and 
this Act shall, so far as is consistent with the context 
and objects of such Acts, be construed as one Act 
and this Act and the Principal Act (hereinafter re
ferred to as " these Acts ” may for all purposes be 
cited as “ the West Indian Incumbered Estates Acts, 
1854, 1858.”

3. The third, tenth, seventeenth, twenty-fifth, 
thirty-second, thirty-third, thirty-fourth, thirty
eighth; forty-fifth, and fiftieth sections of the Prin
cipal Act shall be and are hereby repealed.

4. In the construction and for the purposes of these 
Acts (except when the context or other provisions of 
these Acts require a different construction) the follow
ing terms shall have the respective meanings herein
after assigned to them : (that is to say, “ Land ” shall 
extend to sugar and other plantations, messuages, 
tenements, rents, and hereditaments, corporeal and 
incorporeal, of every tenure or description, as well as 
all fixtures and machinery annexed thereto, and any 
undivided share thereof ; “ Estate ” shall extend to an
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estate m equity as well as at law, and to an equity of 
redemption: Incumbrance ” shall mean any lend or 
equitable mortgage in fee or for any less estate“ and 
also any money secured by a trust, or by judgment 
decree, or order of any Court of law or equity ami 
wherebv Portlon> leg«cy> lien, or other charge nhereby a gross sum of money is secured to be pall 
on an event or at a time certain, and also any annua 
orpenodieal charges which by the instrument creator 
the same or by any other instrument i? made p w® 
ehaseable on payment of a gross sum of money and 
also any arrear remaining unpaid of any annual or 
periodical charge for payment of which arrear a sale 
of any land charged therewith might be decreed bv a 
Court of Equity, and also any sum of money consti 
land? lien„°n land or raiseable out ofSed M S

the payment or discharge thereof: “Possession”

sioners ” shall mein t-P« ‘muviauai . Gommis- 
«rtbesaleoflneffl

and all 
continue and be in force onlv K tainin? thereto, shall 
next after the day of the passin' X™'! °f five 
thenceforth until the endPof th a thlS Act’ and from 
Parliament. Ot the then »ext session of

Record, and “miriiave alS °ne C°Urt of 
jurisdiction of a Court of P 6 P01yera’ authority, and any colony or colons vit^^ a"d “ 
be or come into operation for tlJ • 2 e Acts may
and for ascertaining and allowin°f q „ „ allowing incumbrances and

(a) See the Expiring Laws Continuance Act, 18G4
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charges, «and the amounts due thereon, and for settling 
the priority of such charges and incumbrances re
spectively, and the rights of owners and others, and 
generally for ascertaining, declaring, and allowing the 
rights of all persons in any land in respect of which 
applications may be made under these Acts, or in the 
money to arise from sales under these Acts, and for 
all other the purposes of these Acts, and shall have 
the like authority and jurisdiction for enforcing, re
scinding, or varying any contract for sale made under 
these Acts as are vested in a Court of Equity in 
relation to a sale under the direction of such Court;

*and all proceedings, inquiries, suits, or trials to be 
taken, made, or had under these Acts, and all investi
gations of any matters or things arising out of or 
incidental to any such proceedings, inquiries, suits, or 
trials, may, subject to the provisions hereinafter con
tained, be at any stage or at any time transferred 
from England to any colony, or from any colony to 
England.

7. In all cases within their jurisdiction the Com
missioners shall, with respect to the following matters: 
(that is to say), the enforcing the attendance of per
sons summoned to give evidence; the enforcing the 
production of deeds, books, papers, documents, and 
writings; the punishing persons refusing to give evi
dence, or guilty of a contempt; the enforcing any 
order whatever made by them under any of the 
powers or authorities of these Acts, or otherwise in 
relation to the matters to be inquired into and done 
by them under these Acts; have all such powers, 
rights, and privileges as are by law vested in the 
High Court of Chancery in England for such or the 
like purposes in relation to any suit or matter de
pending in such Court, and shall have also, m any 
colony or other part of her Majesty’s dominions, all 
such powers, rights, and privileges as are possessed 
by the supreme Court of Judicature in such colony or 
other part of her Majesty’s dominions, for such or tae 
like purposes, in relation to any action, suit, matter, 
or thing depending in such Court; and it shall be law
ful for the Commissioners either to carry into e^ect 

rights, and privileges by aP~
emselves, or to request the High Court 
or such Court of Judicature as aforesaid, 
thereof, to enforce any orders made 05
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them, and such Court or officer shall thereupon en
force the same accordingly.

8. The Commissioners shall not make an order for 
sale of any land upon application by an incumbrancer 
thereon, in case it be shown to the satisfaction of the 
Commissioners by the owner of such land that no part 
of such land is subject to any receiver, or is in the 
possession of any incumbrancer, or has been out of 
cultivation for the space of twelve months preceding 
such application, and that the amount of the yearly 
ment? fif “ thf .incumbrances a«d other yearly pay{ 
ments (if any) m respect of charges payable out of

SUCh land’ and the otherVnds (if any) , 
hatflf thV^ d° not exceed one-

of such la«d and other the av?^ ? year y lnCOme t0 be calculated on 
frn™ F ?r?fi • °r income (if any) derived there- 
ftorn after deducting all the necessary outgoings (if 

Kseven years’ or dm-ing^such 
QnrH I d S the Commissioners may, having re- 
Sse for SpeCial ^“stances, think fit, oSr in 
case, for any reason whatever, it shall appear to the 
£ made7pXidedSt 1” inexP«dien‘that should 
toX^po““8 ^h^saine rei^
in «11 n P wer and jurisdiction over such land shall 

‘O intent’s and 
rtfr™ e-e ? sale shal> be ma<>e under these Arts 

lessees, under-lessees ^Py*“« and of any 
leases, under-leases or nH Parties whose tenancies, 
to be’sold, the land
notices, and make^^cause to Bp sucb
as they shall think necessary fo?ade SUC ' in9mries 
securing the rights of shpB ? ’ *°r ascertammg and 
lessees, or other parties as aforp^?’ le®sees’ under- 
“g tenants, and all persons be7„~t aU 0“uPy 
lessees, under-lessees omar? • 6 claiming to be 
shall, at such times and places' as theCd aforesaid’ 
may require, produce all leases on 1 Commissioners 
ments m writing, and other S under'lease3, agree- 
which sach tenants or persons opp °1’ linder
leases, under-leases, agreements P" lf1such > gi cements, or other deeds or
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documents, or counterparts thereof, be in their pos
session or power, and where they occupy or claim 
under leases, under-leases, agreements in writing, or 
other deeds or documents not in their possession or 
power, or under parol agreements or contracts, they 
shall deliver, at such times and places as aforesaid, 
particulars of the terms and conditions upon and sub
ject to which they occupy or claim; and the sale shall 
be made subject to the tenancies, leases, under-leases, 
or interests, ascertained as aforesaid, and subject to 
which the owner or incumbrancer applying for a sale 
shall be owner or incumbrancer, and such other of the 
tenancies, leases, under-leases, and interests, ascer
tained as aforesaid, as shall appear to the Commis
sioners to have been granted bond fide by the owner 
or person in possession or in receipt of the rents and 
profits, and subject to which it shall appear to the 
Commissioners that the sale should be made, save 
such (if any) of such respective tenancies, leases, and 
under-leases as shall be included in such sale, and, 
where the Commissioners think fit, subject to any 
leases, under-leases, tenancies, or other interests ac
cording to any general description, or subject to any 
condition concerning any leases, under-leases, tenan
cies, or interests, the nature of which shall not have 
been ascertained or shall be disputed; and, when the 
Commissionei s shall think fit, such sale may be made 
subject to any annual charge affecting the land to be 
sold or any part thereof, or to any such apportioned 
part of any such annual charge as the Commissioners 
may think fit to remain charged thereon; and where 
such land or any part thereof is subject to any incum
brance under’ the terms of which the incumbrancer 
cannot be required to accept payment of the principal 
money before the expiration of a term of years unex
pired, such sale may, if the Commissioners think fit, 
be made subject to such incumbrance.

10. Every conveyance executed by the Commis- Effector 
sioners in pursuance of these Acts shall be effectual c0 
to pass the fee simple and inheritance and absolute 
interest of and in the land thereby expressed to be 
conveyed, or such lesser estate or interest as may m 
such conveyance be specified, subject to such rights 
and uncommuted payments, if any, as are referred to 
in the 36’th section of the Principal Act, and to such 
tenancies, leases, under-lease?, incumbrances, and in-
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terests as shall be expressed or referred to in the said 
conveyance as aforesaid, but, save as aforesaid, dis
charged from all former and other estates, rights 
titles, charges, and incumbrances whatsoever of her 
Majesty, her heirs and successors, and of all other 
persons whomsoever; and no conveyance made by 
the Commissioners shall be set aside on the ground 
of their not having jurisdiction over the subject-matter

be Iawful for the Commissioners, where 
annunlhmk S’ t0 any persOn entitled to any 
annual or other charge or interest, not bein«- an in
cumbranceaccording to the definition of this Act who 
may consent to accept the same, a gross sum in dis- 
thereof^and^h °^redemPtion hereof or of a part 
thereof, and the Commissioners may, in all cases 
where they think fit, invest or provide for the invest- 

M&r aS p0Ssible anv annual 
or periodical charge, or any other charge, incum
brance, or interest, where, by reason of such charge 
incumbrance, or interest being contingent or other- 
expedient the Co“missioners Proper or

1 and maF otherwise make and give 
and dlrections for applying the moneys 
any sale in such manner as will secure

accoiS“PP““4'»” ‘^reof for the benefit and 
nnfhi ? to the rights of all interested parties • but 
Xu Te “ th«e Acte or either of them contained 
thev ?“‘™ed‘o restrain the Commissioned If

claims, and demands whatsoever ,Xrth^ 
m equity, and whether wn®tnor at law' orvested, contingent or otherwiA °r P61*10^10^ future, 
rights and mSs a7are ™t “»h
“‘he said Principal Act. “ the 36th s“-

ability) might “we madT an^annP ,?t Under dis' 
consent, done any act or aPPhcation, given any 
mg under these Acts, shah beJ^T !°^y Proceed" 
or married woman the mu» rU mfanti ldlot» lunatic, 
estate, and husband respfcttvelTOf'0”?“““ °f the 
make such application, P»ive «mb f SU° ’ per?>n may 
acts, and be partv to such X j- consen‘s- do such 
respectively, if free from Ji« vr^”8® as such Persons 

y, rree irom disability, might have made,
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given, done, or been party to, and shall otherwise re
present such persons for the purposes of these acts; 
hut a married woman | entitled for her separate use 
(with or without power of anticipation) shall for the 
purpose of these Acts be deemed a/eme sole : provided 
always, that where there shall be no guardian or com
mittee of the estate of any such person as aforesaid 
being infant, idiot, or lunatic, or where any person, 
the committee of whose estate, if he were idiot or 
lunatic, would be authorised to act for and represent 
such person, shall be of unsound mind or incapable 
of managing his affairs, but shall not have been found 
idiot or lunatic under an inquisition, it shall be lawful 
for the Commissioners to appoint a guardian of such 
person, for the purpose of any proceedings under 
these Acts, and from time to time to change such 
guardian; and, where the Commissioners see fit, they 
may appoint a person to act as the next friend of a 
married woman for the purpose of any proceedings 
under these Acts, and from time to time to remove or 
change such next friend.

13. Every conveyance or order for partition, ex
change, or division, executed or made by the Com
missioners in pursuance of these Acts, shall be exempt 
from stamp duty, notwithstanding the same may have 
been executed or made in England.

14. Where her Majesty by Order in Council has 
directed or shall direct the Principal Act to come into 
operation in any of the colonies mentioned m- the 
schedule to the Principal Act, or where any of inch 
colonies has presented or shall present an address to 
her Majesty praying her Majesty to issue such order, 
then and in every such case such order and such 
address respectively shall apply, and be construed o 
apply, as well to this Act as to the Principal Act.
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THE WEST INDIAN INCUMBERED 
ESTATES ACT, 1862.

25 & 26 VICT., Cap. XLV.
An Act to amend “The West Indian Incumbered 

Estates Acts, 1854 and 1858,—17th July, 1862.

Principal Act 
and this Act 
to be'as one.

Whereas it is expedient that “The West Indian 
Incumbered Estates Acts, 1854 and 1858,” should be 

enacted bY the Queen’s most Excellent Majesty, by and with the advice and 
consent of the Lords Spiritual and Temporal, and 
Commons, m this present Parliament assembled, and 
by the authority of the same, as follows :
w \Trhj.ActTmay for PurP<>ses be cited as «The 
west .Indian Incumbered Estates Act, 1862.”

2. «The West Indian Incumbered Estates Act, 1854, 
(hereinafter called “The Principal Act,”) “ The West 
West Indian Incumbered Estates Act, 1858,” (herein- 
Act shah f the ^FSt A.raendment Act,”) and this 
ohferiL nF 155 c°nSlstent with the context and 

jects of such Acts, be construed as one Act, and the 
Principal Act, the First Amendment Act, and this Act 
(hereinafter referred to as “ these Acts”), may for all 
purposes be cited as “The West Indian Incumbered 
Estates Acts, 1854, 1858, 1862.” cumbered

3. (a) When the Commissioners shall have mado nn 
Ac‘V^

all the powers, authoritiesPrioh^,haTeand Possess 
receivers appointed bv ^ and Privdeges which 
E«^hav^n^ Chancery ™
«re appointed reeeiXs subject toV T' ’“'J' th.ey 
as the Commissioners in z/ i &eneral rulestime make under the' PrimalshaI1 from time t0

(a) See the Act of 1864, sec. 5.
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4. Every receiver so appointed by the Commissioners 
shall give such security for the due performance of his 
office as the Commissioners shall require, and shall be 
entitled to such remuneration by salary, commission, or 
otherwise, as the Commissioners shall direct, subject 
to such general rules as the Commissioners in England 
shall from time to time make under the Principal Act, 
and the balance due to such receiver in respect of such 
salary, commission, or other remuneration, or in 
respect of such sums as he may have properly ex
pended in the management and cultivation of such 
lands, shall be a charge on such lands in priority to all 
incumbrances thereon.

5. It is hereby declared that the term “ fees” in the 
thirteenth section of the Principal Act includes as well 
fixed payments or charges in respect of proceedings 
under these Acts, as also commissions or per centages 
on the amount of the purchase-moneys of lands sold 
under these Acts.

6. Where her Majesty, by Order in Council, has 
directed or shall direct the Principal Act, or the Prin
cipal Act and the First Amendment Act, to come into 
operation in any of the colonies mentioned in the 
schedule to the Principal Act, or where any of such 
colonies has presented or shall present an address to 
her Majesty, praying her Majesty to issue such order, 
then and in every case such order and such address 
respectively shall apply and be construed to apply as 
well to this Act as to the Principal Act, or as to the 
Principal Act and the First Amendment Act (as the 
case may be.)
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THE WEST INDIAN INCUMBERED 
ESTATES ACT, 1864.

27 & 28 VICT., Cap. CVIII.
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as regards the said Acts), as to the Principal Act, or as 
to the Principal Act and the First Amendment Act, or 
as to the Principal Act and the First and Second 
Amendment Acts (as the case may be).

4. Where any land shall be sold under the aforesaid Power to in- 
Acts, or any of them, the Commissioners shall have stock 
power to include in such sale all or any horses, mules, in saIe3‘ 
cattle, live or dead stock, plant, carts, carriages, im
plements, duplicate and other unfixed machinery, 
utensils, and other chattels and effects used or em
ployed in oi’ about the cultivation of such land or any 
part thereof, and which may be subject to any incum
brance affecting such land or any part thereof, and all 
or any other horses, mules, cattle, live or dead stock, 
plant, carts, carriages, implements, duplicate and other 
unfixed machinery, utensils, and other chattels and 
effects used or employed in or about the cultivation 
of such land, and the owner or part owner or any 
mortgagee of which shall apply for or consent to such 
sale, and to apply the moneys arising from the sale of 
such chattels and effects in the same manner in all 
respects as if such chattels and effects had been land 
sold under these Acts, or otherwise according to the 
rights and interests of the parties entitled thereto; and 
such moneys shall be subject to the payment of the 
same commissions or percentages and fees as they 
would have been subject to if they had arisen from land 
sold under these Acts.

5. The Commissioners shall have the same powers 
of appointing a receiver or receivers of any lands for 
the sale of which a conditional order has been made 
by them under these Acts, and likewise of the horses, 
mules, cattle, live or dead stock, plant, carts, carriages, 
implements, duplicate and other unfixed machinery, 
utensils, and other chattels and effects used or em
ployed in or about the cultivation of such land, or any 
part thereof, which may be subject to any incumbrance 
affecting such land or any part thereof, and all or any 
other horses, mules, cattle, live or dead stock, plant, 
carts, carriages, implements, duplicate and other un
fixed machinery, utensils, and other chattels and effects 
used or employed in or about the cultivation of such 
land, and the owner or part owner, or any mortgagee 
of which shall apply for or consent to the appointment 
of such receiver or receivers, as they have under “ The 
West Indian Incumbered Estates Act, 1862,” over any 
land for the sale of which an absolute order has been

Power to 
appoint re
ceiver of lands 
and stock 
after condi
tional order 
for sale.
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Short title.

Continuance 
of Acts in 
schedule.

APPENDIX.

THE EXPIRING LAWS CONTINUANCE 
ACT, 1864.

27 & 28 VICT. Cap. LXXXIV.
An Act for continuing various expiring Acts.—29th 

July, 1864.

Whereas the seveial Acts mentioned in the first 
column of the schedule hereto are wholly, or as to 
certain provisions thereof, limited to expire at the times 
specified in respect of such Acts in the fourth column 
of the said schedule : And whereas it is expedient to 
continue such Acts, in so far as they are temporary in 
their duration, for the times mentioned in respect of 
such Acts respectively in the filth column of the said 
schedule : Be it enacted by the Queen’s most Excel
lent Majesty, by and with the advice and consent of 
the Lords Spiritual and Temporal, and Commons, in 
this present Parliament assembled, and by the autho
rity of the same, as follows .
« i* ^1S 4ct be cited for all purposes as the 

expiring Laws Continuance Act, 1864.”
2. The Acts mentioned in column one of the said 

schedule, and the Acts, if any, amending the same 
shall, m so far as such Acts or any provisions thereof 
are temporary in their duration, be continued until the 

specified in respect of such Acts in 
the fifth column of the said schedule.

SCHEDULE.

Original 
Acts.

2.

Amending 
Acts.

3.

How far 
temporary.

4.
Time of ex
piration of 
temporary 
provisions.

5.

Continued 
until

17 & 18 Viet., 21 & 22 Viet.,
Incumbered 25 ¿26 Viet

Estates 1 - ■ - ”
(West Indies)

C. 45.

-As to ap
pointment of 

Commis
sioners.

2nd August, 
1863, and 

end of then 
next session. 
(21 & 22 Viet.,

2nd August, 
1865.

(.'■¡¡ter alia.)
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GENERAL RULES,
General Rules under the West Indian Incum

bered Estates Act, 17th and 18th Viet., c. 117, 
dated the 1st day of May, 1857.

It is this day ordered by the Honourable Edmund 
Phipps and Sir Frederic Rogers, Bart., being the 
Commissioners for the Sale of Incumbered Estates in 
the West Indies, pursuant to the statute in that case 
made and provided, that the following General Rules 
and Orders shall take effect and be binding in relation 
to all proceedings to be hereafter had or taken under 
and in pursuance of an Act passed in the Session 
holden in the 17th and 18th years of the reign of 
her Majesty Queen Victoria, c. 117, intituled “An 
Act to Facilitate the Sale and Transfer of Incumbered 
Estates in the West Indies.”

1. That in the construction of any general rules or 
orders made by the Commissioners, the words and 
phrases to which a particular or extended meaning is 
assigned by the 3rd section of the Act, shall, when 
used in such rules or orders, be understood to bear 
such particular or extended meaning, except where 
the context or other provisions of the rules require a 
different construction; and the word ‘‘affidavit” shall 
include an affirmation or declaration made by any 
person who by law is empowered to give evidence by 
affirmation or declaration in lieu of oath; and when 
time is to be computed by days it shall be exclusive 
of Sundays and the following holidays, that is to say, 
Christmas Day, New Year’s Day, Good Friday, 
Easter Monday, and Easter Tuesday; and when it is 
to be computed by the month it shall be construed 
calendar month; and in all cases it shall be inclusive 
of the first and inclusive of the last day, unless the 
last day be one of such holidays, when the following 
day shall be included.

2. That when the words “ the Act” are used they 
shall imply the said Act under authority of which 
these rules are issued. That when in any of the fol
lowing rules the word “Commissioners” is used it 
shall,'where such extended sense is not excluded by
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context or by any other of the provisions herein
after following, be understood to mean such one or 
mote Commissioners or Local Commissioners as may 
at any time m virtue of the Act, or of any order 
issued m pursuance of the Act, be directed or author
ised to perform the duties or execute the authorities 
referred to m such rule. That the word “ London” 
shall include as well the city of London as the dis- 

the Metropolitan Police, that the words “West Indies” shall imply 
l“' 77k Of?he C°!onies “»Priced within 

the schedule of the Act as shall from lime to time 
thVfiQtlXr'?““^8 Prov!s,ons «“der the terms of tne oyth section thereof.

J^^^the power of the Commis- 
fresh r?le or ™les from time time to 

add to, alter, or annul any of the rules here made, but 
that every such fresh rule or rules shall be laid 
lownntier m Council, and be liable to disal-

’ aV! mnhe ?lst sectl0n of the Act provided 
SehAct.P ° made Under the autbority of

J?at iaI1 attested copies of petitions, affidavits 
nd other documents in the offices of the Court shall 

rn 7”^?? on foolscap paper, bookwise (’), and shall 
contain three folios of ninety-six words in each pa<>e • 
and all copies shall be attested by the Secretarv°or 
such other officer as the Commissioners shall A-nm

sea! of the Commissioners shall be aTixed^to ™°n 
document the same shall be done bv the 9» ? y
by such other person as the Corn ¿hall ’ 7
tune appoint for that purpose. “ f m tlme t0

5. That all proceedings under thp A»«- r 
commenced in England or in tht t “ay b? 
these general rules shall be applicable tn? 
mgs within the West i • e to an Proceed-
modifications as may from timn^ °?ly to such 
necessary by any conflict between^11 be rendered 
and of any colony therein and K tbe of En?Iand 
missioned under thl 1 be made by the Com- 
reserved in these rules? rS g*Ven by the Act, and

6. Ihat it shall be the dntv o
, ue duty the Secretary or 

See ante p. 38.
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other officer on whom such duty shall from time to 
time be imposed by the Commissioners in London and 
in the West Indies respectively, to render a statement 
in such form, and so certified as the Commissioners 
shall direct, by each bi-monthly mail, of the proceed
ings before the Commissioners in England and the 
Local Commissioners respectively, and of the position 
of each petition (to be interchanged between the 
colony in which any estate is situated and the Court 
of the Chief Commissioner in London), and that such 
statement of proceedings shall be open for inspection 
by any person demanding it, without fee or rew'ard.

Commencement of Proceedings-
7. That proceedings under the Act shall be com

menced by petition, to be addressed and framed 
according to the forms to be approved by the Com
missioners ; and every such petition shall be signed 
by the petitioner or his attorney, and shall be accom
panied by an affidavit verifying the material facts 
therein, and containing an averment that the depo
nent does not know or believe that any petition in the 
same matter has been presented in the West Indies or 
in England, as the case may be.

8. That every person presenting a petition to the 
Commissioners otherwise than through the agency of 
an attorney, shall state some place at foot thereof, in 
London, where such petition is presented in Eng
land, or within the chief towns of any colony in the 
West Indies if such petition is presented therein, 
where notices and orders may be served on him; and 
such party, or, in case of his death or transmission of 
his interest, the party claiming in his right may from 
time to time change such place of address, and substi
tute some other place within the same limits respec
tively for the like purpose.

9. That aftei* a petition is filed, the Secretary, or 
such other officer as the Commissioners shall from 
time to time for that purpose appoint, shall, on the 
application of any party interested, give a certificate 
that such petition has been filed, in order that the 
matter may be registered as a lis pendens.

10. That on every petition for a sale an order shall 
be made by the Commissioners, either dismissing the 
petition of reserving it for inquiry, or granting a con
ditional order for a sale, stating therein by name or
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general description the parties who must be served 
with such order, and the time within which cause 
against such order must be shown; but the peti
tioner, if he be dissatisfied with the fiat of the Com
missioners, may, by notice left in the office, require 
that he may be heard by himself, his counsel, or 
agent.

11. That in any case in which a party shall seek to 
show cause against or to set aside any order made by 
the Commissioners, he shall lodge a notice to that 
effect in the office, and state at foot or on the back 
thereof upon wrhat party he requires such notice to 
be served, and the grounds upon which he seeks to 
show cause against and set aside such order, and the 
subject-matter of such notice shall come on to be 
heard in due course before the Commissioners, but 
the parties so seeking to show cause against or set 
aside any order shall not be permitted to advance at 
such hearing any grounds other than those stated and 
set forth in such notice, unless by special leave of the 
Commissioners, and upon such terms as the Commis
sioners may impose ; and the Commissioners, on the 
hearing of such matter, shall, if they think fit, make 
an order to vary or to discharge the order already 
pronounced, or make such other order as they shall 
think fit, and may order the whole or any portion of 
the costs, up to and including the hearing of such 
matter, to be paid by such of the parties as they shall 
think properly liable thereto.

Removal of Proceedings.
12. That it shall be open to any owner or incum

brancer, whether he shall have commenced the 
proceedings himself or not, to make application by 
petition to the Chief Commissioner to transfer pro
ceedings commenced in the West Indies to England 
or proceedings commenced in England to the West 
Indies, and that such petition shall state the grounds

that notice

theaX^ thereof> with copies of
the affidavit m support thereof, and if no onnosition

e made thereto within such period as the Chief Com-
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•missioner shall from time to time determine with 
reference to the residences of the parties before him, 
or if the grounds of opposition appear to the Commis
sioner insufficient, or if the consent of all such parties 
be stated in the original affidavit and satisfactorily 
proved before him, and if such Chief Commissioner be 
•of opinion that the grounds of such application are 
established, and are sufficient, he shall issue an order 
for the immediate stay of such proceedings in the 
Court in which they are then pending, and for their 
transfer in the stage they shall then have reached, to 
the West Indies or to England, according to the prayer 
of the petition.

13. That it shall be in the power of the Chief Com
missioner, at any time when it shall appear to him 
desirable for the interests of the several parties, or he 
shall for any special circumstances think it right that 
the proceedings upon any petition should be trans
ferred from England to the West Indies, or from the 
West Indies to England, or should be transferred back 
again after any transfer, to direct such transfer.

14. That upon any such transfer all parties already 
before the Court, or desirous to receive notices, or to 
enter an appearance, shall enter an address with the 
Secretary of the Court to which such proceedings are 
from time to time transferred, that is to say, in Lon
don, if such Court is in London, or if in the West 
Indies within the colony in which such Court is
situate. . ,

15. That whenever a transfer of proceedings shall 
be directed, under the terms of either of the two last 
rules, from the West Indies to England, or from Eng
land to the West Indies, all proceedings under such 
petition, where the same shall be carried on in Eng
land, shall cease therein from the date of the order of 
the Chief Commissioner; and where such proceedings 
are carried on in the West Indies, they shall cease 
therein from the date of the receipt of such order by 
the Secretary of the Local Commissioners within the 
colony from which such proceedings are transferred.

16. That all matters and things previously done 
under such petitions shall have as full power and 
validity as if they had been done, and that they shall 
be deemed to have been done, within that Court, 
whether in England or the West Indies, to which they 
shall be so transferred.
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1/. That in the case of removal of proceedings from 
England to the West Indies, or vice versA, the cost of 
the proceedings up to the time of such removal, in
cluding the fees, if any, which may have become pay
able under the 13th section of the Act, shall be at 
the discretion of the Chief Commissioner, who shall 
award and apportion the same, and give such order as 
to tae payment or recovery thereof, either at the time 
or such removal or at the termination of the proceed
ings, by sale or otherwise, as to him shall seem just.

Proceedings after absolute Order of Sale.
18. That when an absolute order for a sale shall be 

pronounced, the Commissioners mav, if they shall 
think it necessary, require the owner and all other 
persons to produce to or lodge with the Commis
sioners, on oath, all deeds, books, papers, documents, 
and writings in their possession, custody, or power 
respectively, relating to the premises ordered to be 
sold, and to the charges thereon, and to do all such 

her acts and furnish such information within the 
authority of the Commissioners to direct, as may be 
necessary to enable the Commissioners to sell the 
premises to the best advantages.

19. That the statements in any petition shall not 
constitute an admission of the validity of any claim 
stated therein, or of any particular sum being due in 
respect of any incumbrance, save claims and sums 
expressly admitted by the petitioner.

-0. That on the order for a sale being made abso
lute, a notice shall be circulated among the tenantry 
or persons residing on the property,%r others in
terested ¿herein, according to a printed form to be 
approved by the Commissioners, specifying the tenancies, leases, and agreements which are^ admitted and 
tpnnng- UPi°a *U parties who have claims for other 
tenancies, leases, or agreements not i

MjxssgiSZSS
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admitted, he shall lodge in the office the particulars of 
such claim, accompanied by an affidavit that he be
lieves the same to be just and true, and (if he does 
not appear by attorney) stating the address to which 
notices and orders may be served on him; and the 
Commissioners shall thereupon make an order either 
allowing his claims in the whole or in part, or calling 
upon him to sustain it by sufficient evidence, or such 
other order as may meet the merits of the case.

22. That when the absolute order for a sale shall 
be pronounced, advertisements shall be published in 
a London newspaper, and in one or more newspapers 
published and circulated within the colony in which 
such property is situate, and such other newspapers as 
the Commissioners shall direct, giving notice of such 
order, and calling upon all claimants of estates, in
terests, or incumbrances in or upon the premises 
ordered to be sold, to come forward and establish 
their several claims and demands.

23. That when the absolute order for a sale shall 
be pronounced, the Commissioners shall direct what 
further information shall be procured respecting the 
title of all parties to the premises and to the incum
brances affecting the same, and what searches or fur
ther searches should be made in relation thereto; and 
such person as they shall direct shall forthwith pro
ceed to make out a full title to the premises, including 
charges and incumbrances thereon, and shall prove 
and verify the same in such manner as the Commis
sioners shall direct; but the sale itself shall not be 
delayed by the proceedings under this and the pre- 
ceeding rule, unless the Commissioners shall see cause 
for deferring such sale.

Sale and Conveyance.
24. That in any case in which it shall appear to the 

Commissioners that any premises can be sold by 
auction to better advantage out of London, the Com
missioners may direct that the biddings shall be made 
at such place and before such person as they shall for 
that purpose appoint; and thereupon such biddings 
shall be had accordingly, and shall be returned to the 
Commissioners, who shall declare the highest bidder 
the purchaser, unless the highest sum offered shall be, 
in the opinion of the Commissioners, clearly inade-
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quate, or unless the Commissioners shall see good 
cause against confirming the sale.

25. That if upon a sale by auction the highest price 
offered for any lot be, in the opinion of the Commis
sioners, clearly inadequate, they shall be at liberty to 
adjourn the sale of that lot to a future day.

26. That no sale of any lot shall be deemed to 
have been made until the amount of deposit (if any) 
required by the conditions of sale shall have been 
actually paid in the manner prescribed bjT such con
ditions.

27. That immediately after a sale, whether by 
public auction or private contract, the purchaser shall 
obtain a certificate under the seal of the Commis
sioners that he is the purchaser, thereby authorising 
him to pay the amount of his purchase-money into 
the Bank of England in the case of a sale in England, 
or into the commissariat chest of the colony within 
which such property is situate, where the sale takes 
place within such colony, if there shall be any com
missariat chest within such colony, and, where there 
is none, into such commissariat chest within any other 
West Indian colony as the Commissioners direct, to 
the account of the Commissioners, to the credit of 
the estate of A. B., of, &c. [as the case may be], and 
shall procure the notification by the bank, or the 
commissary of the commissariat chest, to the Com
missioners of the receipt of the money.

28. J hat the conveyance or assignment of all pre
mises sold by the Commissioners shall be prepared by 
and at the expense of the purchaser, and the draft 
thereof shall be approved of by the Commissioners.

t5nancles <'f a»y) Subject to which 
the sale is made, and any apportionment of rent be
tween the purchaser and the proprietor of other lands 
demised with the lands sold, or any part thereof and 
any rents or incumbrances remaining charged upon 
the property, or any part thereof, in the hands of the 
puichaser; and the Commissioners shall, when neces
sary ascertain and define the relative ri t? of the 
purchaser and the prior possessor with respect to any crops on the land. icbpecr to ^nj

29. That the duplicates or counterparts of leases 
where they exist and can be hn/1 ,p J nau, or other evidencesof the tenancies sub ect to which th- “ i evidencesIm x % wmcn the sale is made,* ‘I be delivered to the purchaser, except where they
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relate also to other lands, in which case copies shall 
be delivered to him.

30. That the Commissioners may require and com
pel all persons claiming to be tenants to produce the 
leases, or agreements, or other instruments under 
which they so claim, and to give copies thereof.

31. That in case the purchase-money, and any in
terest which may have accrued upon it under the terms 
of the sale or by law, shall not be paid into the bank 
or into the commissariat chest of the colony, as the 
case may be, within fourteen days after the sale, or 
where there is not a commissariat chest in such 
colony, in such other mode and within such period 
as shall have been in any case directed by the Com
missioners, any party to the proceedings may procure 
an order for payment; or the Commissioners may 
make such order without any special application, or 
may, if they think proper, resell the property; and 
the expenses incident to such resale, together with the 
deficiency (if any), in the price obtained below the 
former price, shall be paid forthwith by the purchaser 
at the former sale, for which payment the deposit (if 
any) shall be a guarantee; but he shall not be entitled 
to the benefit of any excess in the price which may be 
obtained at the latter sale.

Distribution of the Purchase Money.
32. That any deduction in the nature of per centage 

fee out of the purchase money from time to time, 
made payable in England, by any scale of fees in 
respect of proceedings under the Act fixed by the 
Commissioners, under the authority of the 13th sec
tion of the Act, or any such deduction made payable 
in any colony within the West Indies, by any scale of 
fees so fixed by the said Commissioners, and not dis
allowed or altered by the Legislature of such colony, 
shall be set aside for the purpose of being appropri
ated in accordance with such scale or scales of fees, 
before any other application of such purchase money 
under the provisions of the Act.

33. 'that the costs properly incurred by an incum
brancer coming in and proving his incumbrance shall, 
except where the Commissioners may otherwise di
rect, rank in point of priority with the incumbrance 
in respect of which such costs have been incurred.

34. That a schedule of incumbrances shall be pre-
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pared by the Commissioners, or such of their officers 
as they shall appoint, according to their several prio
rities, with the sums due on each for principal, inter
est, and costs respectively, and, in case of an annuity, 
for arrears and costs ; and when such schedule shall 
be filed, notice thereof shall be given bv advertise
ment in one or more newspapers, as has been already 
directed in the Rule No. 22, as to notices of order of 
sale ; and if the Commissioners shall consider it neces
sary, notice shall also be specially given to the incum
brancers and other parties interested in the premises, 
or their attorneys; and if no party interested shall 
file an objection thereto within such time as the Com
missioners shall appoint for that purpose, the same 
shall stand confirmed without further order; and all 
parties shall be bound thereby, so far as relates to the 
money produced by the sale of the premises in respect 
of which such schedule shall be made unless the Com
missioners shall, on special application, make an order 
to the contrary.

35. That any party may file an objection to the 
schedule of incumbrances within the time so appointed, 
and shall briefly state therein the grounds of his ob
jection, and such objection shall be heard and dealt 
with by the Commissioners in such manner as they 
shall think fit.

36. That after the schedule of incumbrances shall 
be confirmed, and if the Commissioners shall think 
the funds may be safely distributed, the Commis
sioners shall allocate the stock and funds in Court 
(computing the value of the stock at the price of the 
day fof such allocation) among the several incum
brancers and parties entitled, according to their 
priorities; and such allocation, so far as it may 
extend, shall be deemed payment of such incum- 
»rances, so that they shall cease to bear interest; 
and the owner of the incumbrance shall be entitled 
to the dividends on tne stock, and shall be liable to 
all .he consequences of its fall or rise innrice; but 

not be bound tomake any allocation of stock or funds in part payment of an in- 
mSr06 the consent of the incumbrancer, 
unless or until the whole of the lands comprised in 
his security has been sold by the Commissioiers ; but 
nothing herein contained shall prevent the Commis
sioners from conveying the portion of such lands
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which has been sold free from and discharged of such 
incumbrance.

37. That the Commissioners may, before such 
schedule as aforesaid shall be finally settled, upon the 
application of any person who shall be the first or an 
early incumbrancer, and whose claim shall appear to 
be valid, order payment to such incumbrancer of the 
amount claimed by him, or any part thereof, if it 
shall appear to the Commissioners that such order 
may be made with safety to all parties : but the cost 
of such application shall not be allowed on taxation 
against the fund, unless, in the order pronounced by 
the Commissioners, they shall award the costs thereof 
to such incumbrancer.

38. That when stock or money is allocated to trus
tees, the Commissioners may refuse to order a trans
fer or payment thereof to be made to them, unless 
the full number of trustees shall exist according to 
the provisions of the instrument creating the trust.

39. That the fund allocated to any party shall not 
be transferred or paid over to him until he shall have 
verified his title thereto as the Commissioners shall 
direct.

40. That the Commissioners shall not draw in 
favour of, or transfer stock to any person in payment 
of a legacy, until the person entitled to such payment 
shall produce a certificate from the proper officer of 
the payment of the legacy duty, if any payable in 
respect thereof; but the Commissioners may, with 
the consent of such person, draw in favour of, or 
transfer to the proper officer authorised to receive the 
same, the amount of such duty.

41. That the Commissioners may, in any special 
case, order the payment of money or transfer of stock 
to any person, upon his giving such security as shall 
be approved of by the Commissioners to abide any 
order which the Commissioners may afterwards make 
in regard thereto.

42. That notice in writing of any assignment, 
charge, or other disposition of any fund in the hands 
of the Commissioners, or of the interest of any person 
therein, must be lodged in the office, stating particu
larly the fund to which the same relates, and the 
name of the person whose interest therein is affected, 
and the name of the party so claiming to be interested 
in such charge, and some place in Great Britain, Ire-
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land, or in that colony in the West Indies where such 
proceedings are carried on, where notice may be 
served upon such party or his attorney.

Proceedings for a Partition.
43. That when an application for a partition is pre

sented under the 55th section of the Act, the Commis
sioners shall direct what notices shall be served, and 
on whom, and shall direct advertisements to be pub
lished in the manner hereinbefore directed in Rule 
No. 22 for notices by advertisement in the public 
papers, calling upon all parties interested to serve 
notice of objections (if any they have to a partition) 
before a certain day therein to be named ; and on the 
day named in such advertisement, or as soon after as 
may be convenient, the Commissioners shall hear the 
said application, and if no objection shall be substan
tiated, will issue an order to one or more surveyor or 
surveyors to make a report, according to instructions 
to be contained in such order; and as soon as the re
port of the surveyor or surveyors shall be returned to 
the Commissioners, they shall name a day on which 
a partition shall be made, unless in the meantime a 
notice of objection shall be served on behalf of some 
interested party, in which case the Commissioners 
shall hear all parties who require to be heard, and ex
amine the proceedings, and make a partition or such 
other order thereon as may appear to them to be 
proper.

44. That application for a partition, under the 55th 
section of the Act, may be either included in an ori
ginal petition for a sale, or made by supplemental 
petition, referring to the former petition, and to the 
proceedings thereon.

45. That the costs properly incurred in proceedings 
for a partition, including the costs of the survey and 
advertisements, shall be borne by the owners of the 
estate in proportion to their respective shares; and 
the amount paid by any owner having a limited inte
rest shall be a charge in his favour upon the inheri
tance or whole interest in the share allotted to him. 
Proceedings for Exchange or for Division of Inter

mixed Land.
application for an exchange, under the 

th section of the Act, may be either included in an
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original petition for sale, or made by supplemental 
petition, referring to the former petition and to the 
proceedings thereon.

4/. That the costs properly incurred in proceedings 
for an exchange or division shall be borne in such pro
portions as the Commissioners shall direct, having 
regard to any special agreement between the parties ; 
and the amount paid by any owner having a limited 
interest shall be a charge in his favour upon the in
heritance or whole interest in the lands allotted to 
him.

48. That the Local Commissioner or Commissioners, 
if more than one, in any colony, and the Assistant 
Commissioner or Commissioners, if residing therein, 
shall, whether sitting singly or jointly, have the 
powers and authorities of a Court of Record.

Chief Commissioner.
49. That the Chief Commissioner may, either with 

or without the Assistant Commissioner or Commis
sioners, if more than one, do all acts, matters, and 
things, and may exercise all powers and authorities 
which the Commissioners are by the Act or by these 
rules empowered to do or exercise.

Assistant and Local Commissioners.
50. That the Local Commissioners and the Assist

ant Commissioners resident within any colony, or 
either of them, if more than one, shall have power, 
and they are hereby required, so often as such inqui
ries are referred to them by the Chief Commissioner, 
to examine, within the colony in which they are acting 
or resident, into the title or rights of priority of any 
owner or incumbrancer of any estate that is the 
subject of petition, whether upon the original petition 
or after conditional or absolute order of sale, or after 
sale with view to the conveyance of the property, or 
the distribution of the purchase-money; and to under
take any other inquiries in all cases in which a title or 
titles, priority or priorities, or petition for division, 
exchange, or apportionment, shall be referred to him 
or them by the Chief Commissioner.

51. That Local Commissioners within the colony 
for which they are appointed, or such Assistant Com
missioners (when resident therein), acting separately 
or jointly, shall cause to be put in force, in the manner
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therein directed, all or any of the powers in the 
22nd section of the Act contained with respect to the 
attendance or examination of witnesses, or the produc
tion of deeds or papers relating to such several matters, 
ana shall examine such witnesses, deeds, or papers, 
and that the said Local or Assistant Commissioners, 
or one of them, as the case mav be, shall certify to 
the said Chief Commissioner the result of any such 
inquiry, who shall thereupon, either alone or with 
such Commissioner or Commissioners, act as seems to 
him right m the premises.

52. That any Local or Assistant Commissioners 
so acting, either together or separately, under the 
directions of the Chief Commissioner, shall have the 

ngh* •’ andP™leges, which are assigned by
,• l. ^he Àct to the Commissioners

acting within their jurisdiction.
53. That the Local Commissioners within the West 

Indies, m their own colonies, and any Assistant Com
missioner or Commissioners while residing there, shall 
have the same powers, as far as the same are appli- 
EnJSnd æVïïSeSSed b?the Chief Commissioner in 

ngland, with the exception of the authority to trans- 
for proceedings from England to the West Indies, or 
vice versa, and of the power to frame rules or altern
ions under the 20th or 66‘th section of the Act, and 

under the ïety ‘° * ° °f feeS for Pro“edings

Secretary and other Officers.x as»-«*:
Practice.

any matter as cause a^inef $ aJhoavit or rely on 
give notice thereof, and shill noWwl0"1“'’ a,nd slla11 
has to be both o-ivon \ ^kere such notice
within any West Indian Wlthin London, or
show cause against any sùch *n C°urt toweek ; or whS si th ?on‘lltlonal order within a
to the West Indies, or En8Iand
wtthinfour months, such cause
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and the party originally obtaining such conditional 
order shall be entitled to an office rule, making the 
same absolute against such party, which shall be an 
authority for taxing the costs of supporting such order 
against the grounds stated in such notice of opposition, 
and in any affidavit refering to the same.

56. That nothing in these rules shall be construed 
to prevent the Commissioners from limiting or ex
tending the time for supporting or opposing condi
tional orders under special circumstances, or from dis
missing or disallowing at once any application to set 
aside a conditional order when the grounds stated on 
the face of such application are clearly insufficient or 
futile, or from reconsidering or reversing any order 
already made absolute, or from acting in the premises 
in any way which the diversity in the local residence 
of the parties of the justice of the case may seem to 
them to require.

57. That every attorney who appears for any 
party shall enter his name and address in a book to 
be kept in the office for that purpose; and every 
change of attorney or address shall be entered in the 
same manner.

58. That every person making an application to 
the Commissioners in England shall enter an address 
in Great Britain or Ireland, and in the case of an ap
plication in any colony in the West Indies an address 
within such colony, to which all notices or orders to 
him may be sent, and may change the same from time 
to time; and that any notice or order which may 
require to be served in any matter shall be lodged 
with such of the officers of the Court as the Commis
sioners shall appoint for that purpose, and shall be 
served in manner hereinafter mentioned, through the 
office of such officer, unless the Commissioners shall 
otherwise order; and such notice or order may be 
transmitted by the post where there is a communica
tion by post, or by messenger where there is no such 
communication, by the clerk or officer so to be ap
pointed for that purpose ; and the certificate of such 
clerk or officer of the sending by the post or service 
by messenger, when so served, of such notice or order, 
shall be sufficient proof that such notice or order was 
duly served at the time when the same would reach 
the said address in the ordinary course of the post, 
or at the date at which such notice or order was left



116 APPENDIX.

at such address in the case of delivering by mes
senger.

«59. That whenever a notice or order shall be lodged 
in the office of the Commissioners for the purpose of 
being served, if the application is in England, or in 
any colony in the West Indies within which commu
nication by post is established, and be intended for 
places within such communication, the person lodging 
the same shall at the same time bring in and lodge as 
many copies of such notice or order as such person 
shall require to be served ; and shall also, at the same 
time, bring in and lodge in the office as many covers 
or envelopes, with a sufficient postage stamp affixed 
on each, as may be necessary for the purpose of 
transmitting such copies free by post, and upon which 
envelopes or covers shall be legibly written, by the 
party bringing in the same, the address of the parties 
respectively on whom such copies are to be served; 
and it shall be the duty of the officer to compare such 
copies with the notice, and to correct the same when 
necessary, and also to compare the address on each 
cover or envelope with the address mentioned at the 
foot of such original notice, and to see that the same 
is correct. And that all notices to be served through 
the notice office shall be lodged in such office before 
the hour of two o’clock on the day upon which it is 
required that the same shall be sent, and that the 
notice clerk himself, or some other of the sworn 
clerks of the Court, shall deliver into the post, office 
copies of the different notices, properly addressed as 
before mentioned, previous to the usual time for 
closing the post-office for receipt of letters to be 
dispatched by the next practicable post; and such 
shall enter in a book to be kept for that purpose a 
memorandum or minute of his having posted such 
notices ; and there shall be indorsed at the foot or on 
the back of every notice or order that shall be so 
brought into the notice office the name and address of

;ry person upon whom it is required that such notice 
order shall be served, and if an attorney, the name 
the party for whom he is concerned.

bO. That whenever a notice or order shall be lodged 
i the notice office for the purpose of being served 

within any colony within which no internal communi
cation by post is established, or for places not com
prehended in such communication, the person bringing
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such notice or notices for delivery by messenger shall 
tender to the Provost-Marshal within such colony, or 
other officer locally appointed for such purpose, the 
amount that becomes due for the delivery of the same, 
including mileage, under and by virtue of the table of 
fees authorised by the Commissioners to be demanded 
and taken in such behalf, and that, in respect of the 
payment for personal service of such notice or orders 
in the manner herein provided, all the provisions with 
respect to such notices contained in the preceding 
rules shall be applicable to the several last-mentioned 
notices.

61. That whenever the Commissioners shall ap
point any person to act in the nature of a guardian 
or next friend, to protect the rights of an infant, 
idiot, lunatic, or married woman, in any matter de
pending before them, the order made by the Com
missioners to that effect shall be served upon such 
person or his lawful attorney, and all notices and 
orders subsequently served upon such person shall 
be deemed to have been duly served upon the party 
whose interests such person has been so appointed to 
protect; but it shall be competent for any person in
terested, or claiming to be interested, to apply to the 
Commissioners to rescind or vary the order appointing 
such guardian or next friend, or to have some other 
person appointed in his place.

62. That when any person claiming to be inte
rested shall desire to be served with notice of the 
proceedings in any matter, he shall be at liberty to 
enter an appearance in the form to the effect fol
lowing :—

“ C. D. appears in this matter [stating the title of 
the matter J for the purpose of being served with 
notice of all proceedings therein. Dated this 
day of 185 .”
And such notice must be signed by the party himself, 
or his attorney, and some place stated therein where 
notices are to be served on him or on his attorney ; 
and thereupon the party entering such appearance 
shall be entitled, unless the Commissioners shall think 
fit otherwise to direct, to be served with notice of all 
proceedings in the matter, and to appear thereon, 
until he shall by notice declare that he withdraws 
such appearance: but the costs occasioned by and 
consequent on entering such appearance shall be paid
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by the party entering the same, unless the Commis
sioners shall otherwise direct.

63. That the Commissioners shall from time to time 
examine the state of each matter, and the proceedings 
which may have taken place since such last examina
tion ; and if any matter shall appear not to have been 
prosecuted with due diligence, they shall require the 
party having the carriage thereof, to explain the rea
son of such neglect or delay, and if such reason shall 
not appear satisfactory, they shall be at liberty to 
order the carriage of such matter to be transferred to 
some other party interested in such matter, who shall 
undertake to prosecute the same with due diligence, 
and shall order the costs occasioned by such transfer 
to be paid by the party guilty of such delay ; and 
shall order all papers and documents relating* to the 
proceedings in such matter, which werej in the cus
tody, power, or procurement of the petitioner or party 
having the carriage of the proceeding, or his attor
ney, to be handed over to such other party, or lodged 
in Court, as the Commissioners shall direct; and no 
petition shall be withdrawn without the leave of the 
Commissioners.

64. That every petitioner shall be at liberty, until 
an order shall be made upon his petition, to amend 
the same as often as he may be advised, but after any 
order shall be made upon the petition no other amend
ment shall be made in any petition without the leave 
of the Court; and in all cases of amendment the 
material facts, the subject-matter of the amendment 
so sought to be made, shall be verified bv affidavits.

6o. That any party introducing any scandalous, 
prolix, or impertinent matter into any petition, affida
vit, or other document, shall pay the costs incident to 
such misconduct, and all such scandalous, prolix and 
impertinent matter shall be expunged at the expense 
or such party. r

66. That whenever any married woman is under 
the provisions of the 50th section of the Act treated 
theaCommi ' She SbaU Subject to examination by

™ " S“-b °tber persons asthev shall
SiXnd separate and apart from
ner nusoanu, with reference tn <. ±
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Examination.
67. That all examinations before the Commissioners, 

or before any examiner, shall be viva voce, unless the’ 
Commissioners in any special case shall otherwise 
direct.

68. That whenever any witness shall be examined 
otherwise than vivd voce, be shall be examined upon 
interrogatories, in such form and subject to such 
directions as the Commissioners shall from time to time 
deem expedient.

69. That the Commissioners, if they shall think fit, 
on the application of any party, shall make an order 
for the examination of any witness out of Great 
Britain and Ireland, or out of any West Indian 
colony within which the matter is carried on, before a 
person to be mentioned in such order; and the ex
pense of such order, and of executing the same, shall 
be in the discretion of the Commissioners; and the 
examination and cross-examination of such witnesses 
shall be subject to the rules applicable to the exam
ination of a witness in Great Britain and Ireland, 
unless the Commissioners shall otherwise direct.

70. That all parties claiming to be interested in any 
matter before the Commissioners, and all witnesses, 
shall be bound to answer all lawful questions ; and in 
the event of such parties or witnesses not fully or 
fairly answering the same, whether upon vivd voce 
examination or upon interrogatories, they shall be 
deemed guilty of a contempt of Court.

71. That any party interested in any manner shall 
be at liberty to examine any other party interested 
therein, upon such personal interrogatories as the 
Commissioners shall approve of, and such examination 
shall take place within such time as the Commis
sioners shall appoint; and the examination of any 
party on personal interrogatories shall be conducted 
in the same manner as the examination of a witness 
before an examiner.

Affidavits.
72. That whenever any affidavit shall be made 

before the Commissioners, or before any person whom 
they shall authorise to take the same, such affidavit 
or affirmation shall not be returned to the party, 
but shall be filed in the proper office of the Court.
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73. That no affidavit shall be received in which 
there shall appear to be either interlineation or 
erasure, unless such interlineation or erasure be 
noticed in the jurat of such affidavit; and the time 
when and the place where every affidavit is sworn 
shall be stated in the jurat thereof.

74. That all affidavits, answers, and other proceed
ings that could be read and relied upon in any of the 
superior courts of law and equity may be read and 
relied upon before the Commissioners, subject to all 
just exceptions; and that copies thereof, purporting 
to be attested by the proper officer, shall be considered 
as primd facie evidence thereof.

75. That the Commissioners shall not be bound to 
reject any affidavit by reason of any irregularity in 
the heading or the jurat thereof, or by reason of non- 
compliance with any of the preceding rules.

Orders.
76. That in case of disobedience of any order made 

by the Commissioners, a writ of attachment shall issue 
against the party so in default or disobeying the order 
of the Court; and all sheriffs and other officers 
charged with the execution of like writs issuing out 
of the High Court of Chancery in England, or the 
Supreme Court of Judicature within any West 
Indian colony, shall be bound duly to execute the 
same.

77. That the Commissioners shall, in case they 
think fit, in order to enforce obedience to their orders, 
cause a writ of sequestration to issue against any 
party in default: and such writ of sequestration shall 
be executed in like manner as writs of sequestration 
issuing out of the High Court of Chancery in Eng
land, or the Court of Chancery within any West 
Indian colony, may now be executed.

Costs.
/ 8 • That all costs incurred in proceedings before 

the Commissioners or in relation thereto, shall be 
taxable upon the requisition of any party (without 
any order referring the same for taxation), by such 
officer of the Court as the Commissioners shall from 
time to time appoint for that purpose ; and it shall be 
the duty of such officer, if any difficulty shall arise upon 
the taxation of such costs, to consult the Commis-
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sioners in regard thereto: and it shall be lawful for 
any party dissatisfied with such taxation to apply to 
the Commissioners by way of appeal from such 
taxation ; but unless notice of such application shall 
be lodged for service within two days after such 
costs shall be certified by the officer appointed to tax 
the same, the taxation thereof shall be conclusive 
upon all parties, unless the Commissioners, upon 
special grounds, shall otherwise order.

79. That the officer from time to time appointed to 
tax costs shall be at liberty to tax costs incurred in 
proceedings before the Commissioners, or in relation 
thereto, between attorney and client, without any 
rule or order for that purpose, and it shall be his 
duty so to do, upon the requisition of the client.

80. That in all cases of costs, whether between 
party and party, or attorney and client, it shall be 
competent for the party against whom such costs are 
claimed to offer by notice a sum in gross in lieu of 
such costs; and if the party entitled to such costs 
shall agree to accept of such sum, the officer ap
pointed for the taxation of costs shall certify the sum 
specified in such notice as the sum at which he has 
ascertained such costs; but in case the party entitled 
to such costs shall refuse to agree to such notice, and 
shall thereby render it necessary to have such costs 
taxed, and the same shall be taxed to less than the 
sum so offered by such notice, the party entitled to 
such costs shall be charged w ith the expenses of such 
taxation, and the same shall be ascertained by the 
officer and deducted from the amount of such costs; 
or an office rule may be obtained for the payment of 
the same, in case the sum due on such costs shall not 
be sufficient to cover the amount of such expenses.

81. That in any case in which the Court shall aw'ard 
costs to any party it shall be optional with the Court 
either to refer the costs to be taxed, or by the order 
to direct payment of a sum in gross in lieu of taxed 
costs, and also to direct by and to whom such sum in 
gross shall be paid.

82. That in any case in which costs are directed to 
be paid by any order, and the same shall be subse
quently taxed or ascertained, the party entitled to 
such costs may, upon production of the said order and 
the officer’s certificate of the amount thereof, have an 
office rule entered for the payment of the same.
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83. That all bills of costs, whether between attorney 
and client, or party and party, when taxed, shall be 
retained in the office, and at the end of every term all 
such bills of costs taxed since the previous term shall 
be bound up in one or more volumes, with proper 
indexes, and to that end the costs for taxation shall be 
written on post paper, bookwise, with a sufficient 
margin; and in taxing any subsequent costs in the 
same cause or matter, regard shall be had to the pre
ceding bills, so as to ascertain that none of the items 
charged were included in any previous bill; but no 
inspection shall be given of any bills of costs lodgedin 
the office between attorney and client, except to the 
attorney or client, or their respective agents, without 
the special order of the Court.

84. That on the taxation of costs no sum shall be 
allowed for the attendance of counsel and a reference 
before a Commissioner, unless such Commissioner 
shall have entered in his book his approbation of the 
attendance of such counsel.

Money and Stock.
85. That when any stock shall stand in the Bank of 

■England to the credit of the Commissioners, the Go
vernor’ and Company of the Bank of England shall 
from time to time receive the dividends arising there
from, and furnish to the Commissioners a schedule, 
signed by the proper officer of the Bank of England, 
containing all sums of money7 received by them for 
such dividends, specifying in what manner and account- 
each sum is received.

86. That the Governor and Company7 of the Bank 
of England shall not transfer stock or pay money 
standing to the credit of any matter, without an order 
of the Court under their seal, and signed by one of the 
Commissioners.

8/. That in order to provide against the accumula
tion of accounts for sums under 6d., in all cases where 
a fractional part of Gd. may occur in dividing sums 
in cash or stock, or may remain after payment out of 
all the other funds as the sole balance, the Commis
sioners may pay or transfer the same, not exceeding 
6a., to the parties, in such manner as shall appear 
most convenient for closing finally such account; and 
that where an allocation or order shall be made for
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any fraction under lc/., the Commissioners may draw 
without regard to such fraction.

88. That in any case in which an order shall direct 
the dividends of stock to be invested from time to 
time, the officer of the Court shall give a schedule and 
notice thereof to the broker, who shall accordingly 
invest such dividends at the end of such half year, 
deducting therefrom his lawful commission, and there
upon the Commissioners shall draw in favour of such 
broker for the sum so invested.

89. That the broker, in figuring valuations of stock 
under any money order, shall not charge more than 
5s. for the first valuation, and 2s. for every subsequent 
valuation.

90. That in any case in which any stock shall have 
been allocated to, and afterwards ordered to be trans
ferred to any person, the Commissioners shall draw in 
his favour for the dividends (if any) received subse- 
sequent to such allocation.

91. That whenever an order shall be made for the 
purchase of stock with money standing to the credit 
of the Commissioners, the price shall not be paid to 
the broker until he shall have transferred to the Com
missioners stock equal in value to the money to be 
invested, deducting his lawful commission, and shall 
have produced the certificate of the proper officer of 
the Bank of England to that effect, unless the Com
missioners shall under special circumstances otherwise 
direct.

92. That whenever an order shall be made for the 
sale of stock standing in the names of the Commis
sioners, the same shall not be transferred until the 
broker shall have lodged in the Bank, to the credit of 
the Commissioners, the price thereof, deducting his 
lawful commission, and shall have produced the cer
tificate of the proper officer of the Bank of England 
to that effect, unless the Commissioners shall under 
special circumstances otherwise direct.

Edmund Phipps.
Frederic Rogers.

Laid before her Majesty in Council the sixth day of 
May, 1857-
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FORMS AND DIRECTIONS.

Forms and Directions for facilitating proceedings 
under the West Indian Incumbered Estates Act, 
17 & 18 Vic., c. 117, issued under the authority of 
the 19th section of the said Act, by the Honourable 
Edmund Phipps, Q.C., and Sir‘Frederic Rogers, 
Bart., Commissioners.
All proceedings under the Act shall be entitled in 

the following form —
In the Court of the Commis*ioners for Sale of In- 

cumbered Estates in the West Indies {name of 
colony}.
In the matter of the estate of A.B. owner.
The petition by which proceedings are commenced, 

and which requires no personal attendance before the 
Commissioners in the first instance, may be in the 
following form, with such modifications as circum
stances may require.
Form of Petition for Sale by Owner (subject 

to variation according to circumstances).
In the Court of the Commissioners for Sale of In

cumbered Estates in the West Indies {St. Vincent}. 
In the matter of the estate (Io the Commissioners 

of John Smith, of J for Sale of Incum-
*n / bered Estates in the

L West Indies.
The Petition of John Smith, an owner of land, 

Sheweth,
That he is owner as tenant in fee of the pre

mises described in the first part of the first schedule 
hereunto annexed, under the title set forth in the 
abstract accompanying this petition, and that he has 
been m possession and receipt of the rents and profits 
/ under his said title, since the biday of March, 1825.

That he is owner, as tenant for his life, of the pre
mises described in the second part of the first schedule
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hereunto annexed, under the title set forth in the 
abstract accompanying this petition, and that on the

day of May, 1830, he entered into possession and 
receipt of the rents and profits thereof, and he is still 
m receipt of every portion thereof, except (here spe
cify exceptions if any).

That C. D., of entered into receipt of the
rents and profits of under (here state any
special circumstances) on the 3rd day of May, 1845, 
and has continued in the receipt thereof to this date; 
and that E. F. entered into receipt of the rents and 
profits of on the 3rd day of June, 1847,
under the mortgage in the abstract stated, bearing 
date the 1st day of March, 1842, and is still in receipt 
thereof.

That the said premises are subject to the several in
cumbrances set forth in the second schedule hereunto 
annexed, and that there is not any suit or matter de
pending in any Court of Equity either in England or 
in the West Indies, in relation to the premises or any 
part thereof, or in relation to the receipt of the rents 
and profits thereof , to the knowledge of your petitioner.

Your petitioner therefore prays that the pre
mises, or such part thereof as the Commis
sioners shall direct, may be sold, and that 
your petitioner may have such further relief 
in the premises as to the Commissioners 
shall seem meet.

The petition must be accompanied bv a schedule of Schedule of 
the property of which a sale is sought, “stating,— property. .

1st. The name, if any, of the plantation or estate, 
the nature of the interest sought to be disposed of, or, 
in the case of incorporeal hereditaments, a full and 
complete description thereof.

2nd. The rent, or quit-rent, if any, to which the 
property, or any part thereof, is liable, and the rent 
days, and, if held by lease, the particulars thereof and 
the rent days, and the circumstances of the property 
with regard to renewals.

3rd. The arrears, if any, of rent or quit-rent, due 
up to and including the last rent day.

4th. The tenants’ names.
5th. The date and description of the instrument, if 

any, under which each tenant holds, and the tenure 
of each tenant, and whether any timber or trees,
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sugar or other plantations on the land, machinery, or 
plant, belong to the tenant, or are claimed bv him.

otn. * he extent and description of each holding or
7th. The annual rent.
Sth. The rent days.

ci^The arreara due up to the Iast rent dar’ m-
10th. Observations relating, for examnle to tbp 

W^ities of the estate proposed to be 
^old, to the liability of the estate to any arrear of 
san* ws txA«

ProPosed to be
mUSt als? be accompanied by a sche- 

ino the nr.m alges and lncu‘nbrances whatever affeet-
1 st TheX ’ ?r aV Part thereof’ epecifying,- 1st Ihe date of each incumbrance.
3rd The name par‘y entitIed *» the same, 

and fbo „ na e of the party creating the charge, “hetwi“^^^^^ charge was ¿eS
otherwise.Y ’ ettIement* mortgage, judgment, or 
bran’e. Th® ''ue for Principal on each ineum-

appointed for that purnise- and thP Y S?eciaUy interest up to some certain’ dav tn 1 m°UUt due for 
petition; or in the cas^^ ?e ?amed in the 
to and including the period of rn1 arrears up 
the presenting of the petition. P yment next before 

oth. Any special circumstances s„rk r
as any proviso respecting the rate of f” examPle> 
terms on which an incumbrance iltere?t’ or 
an annuity redeemed, or any exemnH te ?“d off’ or 
of the premises from the whole or “ °f a Port'on 
incumbrance, or the liability of ™ Y P°rt,on of the 
or of any person, to pay rny moumh °‘ ’er Pr0Perty, 
exoneration of the t>remiscW, , brance’ whether in 
.ng whether the estkte proposed to r'S1’Jdisting“ish- 
liable to the incumbrance or onl Abe S°ld 1S Pnmarily 
or suretyship. Or onlX by way of guarantee
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The petition must also be accompanied by copies of Copies of 
the decrees and reports made in any pending suit in p^edhm 
Chancery affecting the premises or any of the incum
brances thereon.

The petition must also be accompanied by a concise Abstractor 
abstract of the title to the premises, and by an affi- 
davit by the petitioner or his attorney that he has 
read the petition, including the schedules and abstract 
of title accompanying the same, and that he believes 
the said petition and schedules to be true, and the 
abstract to be a correct and fair abstract of petitioner’s 
title, and that he does not know or believe that any 
petition in the same matter has been presented before 
the Local Commissioners in the colony wherein the 
estate is situate, or before the Commissioners in Eng
land, as the case may be.

The deponent must sign the petition and each 
schedule and the abstract of title.

Form of Petition for Sale by Incumbrancer 
(liable to variation, according to circumstances).1

In the Court of the Commissioners for Sale of In- 
cumbered Estates in the West Indies (St. Vincent).

In the matter of the estate CTo the Commissioners Formofpeti- 
of John Smith, of ) for Sale of Incum- cinnbrancer.

in ) bered Estates in the
f West Indies.

The petition of John Jones, an incumbrancer on 
land,

Sheweth,
That, on the 3rd day of May, 1836, Frederic 

Smith, of , in , merchant, since de
ceased, conveyed the lands mentioned in the first 
schedule thereto, in fee, to one William Johnson and 
his heirs, by way of mortgage, to secure the sum of 
^*10,000, with interest, at the rate of 5 per cent, per 
annum, payable 25th March and 29th September.

That the said Frederic Smith had such an estate or 
power over the premises as enabled him to execute 
the said mortgage.

That the said mortgage is now vested in your peti
tioner, as appears by the abstract of title herewith 
lodoed. j jror another form, seepostp. 141
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^Tha?^’ th l'fe thereof0™’ °WnCr

XonXthe^^ for the P»^®
aSThSi °>f the"Said P^ “ ge °f Z5-0°° 

Sth day 0^/^1847'^ “ the Sj'd F8"8®’ dated the 
hereto), rertain^md/. ( n°py of which is e”“«««1

Tint th-™ ± quines and accounts were directed.
made his report^dX  ̂ CaUSe WaS referred
copy of which is annpi T °f Ju/^ 1848 <a
has been duly confirmed. heXetO)’ and the said report 
said suit°° fuitller Proceedings have been taken in the 

dependin’* in an^Con8?*s no su*t or matter 
or the West Indies0 in ¿1°^^ either in EnSland 
any part thereof, to the knowW® Said Premises or 
tioner. ne knowledge of your peti-
the^^CmTjonT “fo™®d‘hat Mary, 

terest in the said premires and“H“r‘"i'1“''® SOme 
charged on the said ™ d f lat a le"acy of ^50, Jones, a hmati^and thST% -r, TCStedT in Henry 
guardian or committee o/lh Thomas Jones is the 
re^^^ie- no

"ThSTnmofl^S'F^ thC
computed. day UP t° which interest is
on the^d” premises? and that‘ hZ h™ • incumbr“nccr

vested accordmgto th* best o^X^"1 ‘?e,same are 
mation, and belief. Us knowledge, infor-

miseJ,1 o^h4™^^ th““ the pre-

XmS1SeS “t0 the CommiSn^Xn
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The petition must be accompanied by a schedule of General 
the property of which a sale is sought, which should directious- 
be in the same form as the schedule to a petition by 
an owner, so far as the information of the petitioner 
shall enable him to give the same and also a schedule 
of the incumbrances affecting the premises, so far as 
the petitioner is acquainted with the same, and copies of 
the decrees and reports made in any pending suit in 
Chancery. The petition must also be accompanied by 
an abstract of the petitioner’s title, and by an affidavit 
by the petitioner or his solicitor, similar to that required 
to accompany the petition of an owner.

The deponent must sign the petition, and each 
schedule, and the abstract of title.

Where an application for sale of land has been dis- Where appii- 
missed with costs by a competent tribunal, in a peti- dis^ 
tion by the same party for a sale of such land, or any missed.0 
part thereof, he must state that such costs have been 
paid, and when, and to whom, and verify such state
ment by affidavit.

Every petition for sale, whether by an owner or Petition 
incumbrancer, must state whether there is any suit or 
matter depending in any Court of Equity in relation iars as to 
to the premises,“ or any part thereof, either in the 
United Kingdom or in any West Indian colony, and if causes. 
there be any such suit or matter, must state in what 
Court such suit or matter is depending, and a short 
description of the title thereof, and what stage such 
suit or matter has reached, and what declarations, 
inquiries, or proofs have been made under any decree 
or order in such suit or matter, and whether the peti
tioner, or any other person to his knowledge, objects 
to the decree, or to any finding or proof under it, as 
erroneous or proper to be reconsidered.

It is not necessary to set out in the petition the con
tents of documents of which abstracts or copies are 
sent, further than they tend to show the petitioner s 
title to a sale. . , _ _

It should appear by every petition whether the 
petitioner knows or has reason to believe that any 
person interested in the premises is an infant, idiot, 
lunatic, or married woman, and if so, he should state, 
as far as he is able, the names and addresses of the 
guardian, committee, or husband, as the case may be. 
° Every petition presented otherwise than through the Address^of
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Private offers 
for purchase.

agency of an attorney, must state at the foot thereof 
the address required by the Sth General Rule.

In case an agreement for sale by private contract of 
any lands ordered to be sold by the Commissioners 
shall be entered into with any person before the pre
mises are put up to auction, the parties will be at 
liberty to apply by motion to the Commissioners that 
such sale shall be confirmed, and a conveyance exe
cuted to the purchaser; but such motion must be 
grounded on an affidavit by the party making the ap
plication, showing that such sale would be beneficial 
to all parties, and stating that no consideration has 
been directly or indirectly given or agreed to be given 
for the premises, except the purchase monev stated in 
such affidavit.

In setting forth the schedules of tenancies, leases, 
agreements for leases, and incumbrances, the peti
tioner must include all such as he knows or believes 
to be claimed by any person, although he may dis
pute the validity of such claim ; and in the column of 
observations he may state how far he disputes such 
claim.

In preparing an abstract of title, either to land or to 
an incumbrance, accompanying a petition by an owner 
or incumbrancer, it is not necessaiy to go back earlier 
tBan earBest deed creating an incumbrance still 
affecting the premises. But as a perfect abstract of 
title will be required in the course of the proceedings, 
it may m some cases expedite the distribution of the 
Purchase money if a complete abstract is presented in 
the first instance. This is left to the discretion of the 
petitioner.

The attorney presenting a petition for an incum
brancer ought to be prepared with the documents 
showing the existence of the incumbrance and of the 
petitioner s title thereto, as the Commissioners mav 
16 tO insp®ct Before fiating a petition. 5

With respect to furnishing a comnlete nlviroof- «c the title to the estate in the first Znee fF i f 
the petitioner is an incumbrancer, may not always be 
in Ins power, and in any case when thovo ■ suppose that a perfect ^Sa^s” ^ten" 
may afterwards be produced under the Orders of the 
Commissioners, it will not be advisable toTncui unne
cessary expenses in the first instance
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The expense of obtaining the approval of the title 
by an experienced conveyancer will be allowed in the 
costs at a rate proportional to the circumstances of 
the title; but in order to obtain the allowance of 
such costs it will be necessary that the conveyancer’s 
attention should be specially directed to the following 
points :— ”

1. Whether (independently of the Incumbered 
Estates Act) the abstract discloses a good title 
to the land ordered to be sold, and, if not, what 
steps are necessary to make a good title.

2. In whom does the abstract show the title to be 
vested.

3. What charges appear by the abstract to affect 
the land, and in what order of priority.

4. In whom such charges appear to be vested.
5. What searches wdl be necessary, both as to title 

and incumbrances, and both in England and in 
the West Indies.

As evidencing a special attention to each of these 
points the conveyancer should be requested to sign a 
certificate in the following form, subject to such 
modifications as the circumstances of each case may 
require,—more particularly with reference to any 
colony in which any variations from the English laws 
prevail:—

I have examined the foregoing title, have directed 
the necessary searches, and, subject thereto, I 
approve of the title as satisfactory to a pur
chaser, independent of the indefeasible nature 
of the conveyance by the Commissioners.

(Signed) (Name of Conveyancer.)
If important searches, not directed by counsel, are 

afterwards found necessary, or defects in the title dis
covered by the Commissioners, the expenses of coun
sel’s opinion in such cases, even if the searches are 
satisfactory, and the defects are supplied and a sale 
effected, may be disallowed in the costs.

All incumbrances appearing by the searches, all 
registered or re-registered judgments, recognisances, 
Crown bonds, &c., should be entered in the schedule 
of incumbrances, after first examining to see whether 
the judgments are satisfied.

Where the Commissioners make a conditional order
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■ for sale, any party wishing to oppose the same must 
lodge the notice required by the 11th General Rule, 
which notice may be in the following form :—

In the matter of the Estate! A. B. (owner), or 
of A. B., owner. f D.F. (a third party), 

shows cause against the conditional order for sale made 
in this matter on the 24th day of April, 1858, and the 
said A. B. will rely upon (here state grounds shortly) 
and upon an affidavit this day filed in the proper 
office, and the documents therein referred to, as cause 
against the said conditional order being made absolute.

Dated this 3rd day of May, 1858.
To , solicitor.

It may save expense to parties to add that the 
grounds to be referred to in the above notice, and the 
affidavits, &c., in support thereof, are substantially 
restricted to those specified in the 32nd section of the 
Act, and that if the opposition is on the part of an 
owner with reference to the proportion between the 
clear annual receipts of his estate and the annual 
charges upon it by incumbrancers, he will be required 
to append to his notice all the particulars required by 
that section, and to state, as near as he can, how much 
has been received during each of the seven years im
mediately preceding the presentation of the petition, 
for the rent and arrears of rent of all the premises 
subject to the incumbrance of the petitioner, and how 
much has become due during that period for rent
charges or other charges incident to the land, and how 
much he claims on account of his own beneficial occu
pation.

If the owner, not being the petitioner, desires to 
have the carriage of the sale, he should make appli
cation immediately on the order being made absolute.

application, the Commissioners 
will be guided by what appears to them most for the 
advantage of all parties: therefore any circumstances 
Ph’ph bear upon that consideration, such as the uro- 

f°r °Wner’the P-— 
the 8 f °r °f an stract of title and searches,
the position of an incumbrancer who is the last that 
can be shown to have a reasonable prospect of having 
all or a portion of his claim discharged or any other 
circumstances tending to the economical and successful
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conduct of the sale, may be brought before the Com
missioners.

At any subsequent stage of the proceedings, a re
newed or original motion for transfer of the carriage 
of the proceedings may be made on the ground of 
delay; but this motion should be preceded by notice 
to the carrying solicitor, and by demand of a state
ment from him of the progress of proceedings for a 
sale, and will be always subject to the discretion of 
the Commissioners as to allowance of costs, and in no 
case will the carriage of the proceedings be given or 
transferred to a party other than the original peti
tioner, unless upon an undertaking from such party 
to hold himself within the same restrictions as to 
bidding at the sale without leave of the Commissioners 
as are expressed with regard to the original petitioner 
in the 40th section of the Act.

The carrying solicitor, when an absolute order for 
sale is made, must give the notices required by the 
20th General Rule, which may be in the following 
form ?—
In the Court of the Commissioners for Sale of Incum

bered Estates in the West Indies (St. Vincent)
Notice to Claimants and Incumbrancers.
In the matter of the Estate f Whereas by an ah- 

of A 13 owner, C solute order, bearing 
date the 4th day of July, 1858, it was ordered that 
the following lands should be sold, namely (state 
lands'), situate in the parish of m the
island of St. Vincent, being the estate of the owner m 
this matter. . . .

Nowr all persons claiming estates or interests in tne 
said premises, or who may object to such order, are 
hereby informed that the Commissioners will hear any 
application which any such person mav bring before 
them, on notice, to be served at the office at b, VarK 
Street, Westminster, within three months from tne 
date thereof. .

And all persons claiming charges or incumorances 
on the said premises, or any part thereof, are require 
to lodge a brief statement of the particulars thereof 
at the”said office within four months fromi the <a 
hereof, and also to send their respective addiesses, in

i For the form of notice now in use, see post, p. 151-
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R. J. C ., 
Secretar}*.

order that they may receive notice at what time and 
in what manner their claims should be established

Dated 10iA day of July, 1858.
Solicitor having the carriage £ 

of the order for sale. ° €
This notice should in all cases be served on the 

owners of all the adjoining lands.
He must then, within three days after obtaining 

the absolute order for sale, when the parties to be 
served reside in England, and by the next practicable 
packet if in the West Indies, serve a notice upon the 
owner, or the person upon whom the service of the 
conditional order was substituted, the receiver over 
the property (if anyj, and on such parties as have 
entered appearances by their attorneys, and on such 
other persons as he may believe to possess the re
quired information, calling upon them within ten days 
from the service of such notice to furnish such infor
mation and to produce to the Commissioners such 
deeds, leases, counterparts of leases, maps, surveys, 
statements oi title, and other documents relating to 

l-nds t° be sold or to the charges thereon as lav 
^2 5 J custody or power, and stating that if in 
cation and-ln conseq»ence thereof, an appli-
nS wiHhk Cnm®lssl0ners becomes necessary, 'such 

?C of, inorder to charge the
party sorefusing with the costs of such application • 
which notice may be in the following form

Commissioners for Sale of Incum 
bered Estates in the West Indies (St. Vincent} 
In ‘he matter of the Estate You are hereby re- 

from the service oTthi? notice quiied within ten days 
of the General Order of the o U^° j- ou’ ln Pursuance May, 185?"o info™ J lst <*
any, and if so, what deeds *hether there are
leases, maps, surveys rental ’ J counterparts of other docum^ntT^ of title, or
the lands in the which have been ordered foL ijmatter mentioned, 
thereon. dereJ to be sold> or to the charges

The lands aforesaid are (here state 7™ J } 
peX^a^ ^‘he same 

pursuance of the said Gcnera^Order. ™ Cmr‘ “
1 For the form now In usc> p
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And you are hereby.apprised that in case of refusal 
or neglect to comply with this notice by you, if you 
have in your custody or power any such documents, 
upon any application to the Commissioners which may 
in consequence thereof become necessary, this notice 
will be used to charge you with the costs of such 
application.

Dated this 10th day of July, 1858.
Solicitor having the carriage I 

of sale. 1
Where the notice has to be served in the West 

Indies, it must be enclosed in a prepaid cover directed 
to the Secretary of the Local Commissioner, who will 
thereupon cause it to be served by the Provost Mar
shal ; and the form of notice should contain, instead 
of the words in italics, the w’ords “ in the Court of 
the Local Commissioner,” whose secretary will give a 
receipt for the deeds and other documents and 
transmit the same to the secretary or other officer in 
England appointed to receive them.

The deeds or other documents must be brought in 
a tin box, and will, when lodged in the Court of the 
Local Commissioner, be examined and sealed by the 
secretary before they are transmitted to England.

On the absolute order for sale being made, an order 
of course may be obtained requiring the owner to 
lodo-e all documents relating to the title of the estate 
and all leases and agreements or counterparts, the 
owner will generally save expense to bis estate by 
rendering any maps, surveys, or rentals available tor 
the purposes of the sale. .

When the title deeds are in the possession ot an m- 
cumbrancer, an order may be obtained in chambers, 
on affidavit, to lodge the same ; the Commissioners, 
however, will not generally require the deposit ot the 
instruments constituting the security, as they may be 
produced on proving the incumbrance, and in special 
cases, such as that of the deeds referring to other pro- 
nerties not the subject of petition, certified copies from 
the Registry-office, where a registry exists, may be 

party depositing deeds in the office may lodge 
the same subject to his lien (if any), and in such case 

lien when established will be treated as a charge 
the proceeds of the estate, and will rank m point 

Sf Merest “nd priority as a charge of the date when 
the hen accrued. The existence and amount of the
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Deeds in pos
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£a“ »Mule of i„eum.
regard anv claim Vil h° Commissioners will not 
according to their order. UnieSS deeds lodSed 

title, copies of deeds ^ental^8 possession abstracts of 
documents prepared" bv him’ ^^ys^or other been paid, he mX Lki ’ f°r 'yhlch he has «ot 
pose of the sale bv Ind«.' avadable for the pur
giving notice thereof todlL tIje office’ and
of the proceedings- and' so^d^h^ 
saves expense to tlm Z S? tbeir production 
to the Commissioned i e’ he W11 be entitIed to apply 
allowed the amount as co Jd °rier that he may be 
dent of any lien. StS m t be matter, indepen-
the carriage of thesaIeefbUSineSS °f tbe soIicitor having 
ancies, if ± on the * ? preparea ^bedule of the ten- 
issue preliminary notices3 f/which purpose he may 
to arise; if the facts C'L yJ°mp lcatl0n is likely way co^dm^ 2™ 
recognised tenancies bv nnhr t ° fina notice of the 
a survey or vafaatfan £J °? °r .otherwise. If 
this should be the subject of ^rmlfa desirable by him, 
missioner in chambers Th pphcat?on to the Com- 
into lots, and „C ^idT^ of k^ing 
matter of consultation“th the b° ,aade
locally acquainted with the premises’ PerS0US
.-»“aS ■»

The same aeeurlcv an
quired in such abstract as in XP1 eneT wiU be re
transfer of property, it beino- n * case an ordinary 
of the Act under which the Cod part.of the intention 
supply any inherent defect ofS Conve^ to 
veyance should, with reference to" ? u1 their con" 
«pon any other point, Xthe ° ^cu.mbrances, and 
otherwise, be, when once evon + jurisdiction or 
independent of anv previou P3H mdefeasible, and

Such a result, howeve dL; ^nCe of title- 
naturally requires extreme end^^ and advanfageous, 
st^s to avoid injustice. 10n ln tbe preliminary 
will be required ideoTdnletm’ and accuracy 

-ompletmg the schedule of incum-
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tin XVS ”° ’“iP1“8 " be P™1 over to ‘>>e o™er 
b‘‘X Com,m,s,sloner1s a'e satisfied that all incum- 
madX ¿«charged, nor any payment on account 
XlXb h" i”1?’“«umbrancer (except upon terms) 
unless it be free from doubt that he is either the first 
>” order, or that the funds (after deduction of ex- 
penses) are amply sufficient to satisfy the claims of 
those prior to him.

The conveyance, which has to be prepared by the 
purchaser, may (subject to such variations as the 
na yre of the property and of the title may require) 
oe in the following form, and under section 35 can be 
executed by one Commissioner alone z1—
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Conveyance.

Form of Conveyance.
I, E. P., one of the Commissioners for sale of in- 

cumbered estates in the West Indies, under the 
authority of an Act passed in the 17th and 18th years 
of the reign of Queen Victoria, intitled “ An Act to 
facilitate the sale and transfer of incumbered estates 
in the West Indies,” in consideration of the sum of 
¿£10,000 by E. F., of, &c., paid into the Bank of Eng
land to the account of the said Commissioners to the 
credit of the estate of John Smith, of , do
grant unto the said E. F. all [here describe the pre
mises'}, to hold the same onto the said E. F., his heirs 
and assigns for ever (or in the case of a chattel interest, 
his executors, administrators, and assigns for the un
expired term created by a certain lease, decribing the 
lease), subject to {here specify, where the sale is made 
subject thereto, the tenancies, leases, under-leases, or 
charges, either by reference to a schedule or otherwise.)

In witness whereof, I, the said E. P., have hereunto 
set my hand, and the seal of the said Commissioners, 
this 1.V day of June, in the year of our Lord, 1858.

E. P.
(Seal of the Commission.}

Any intermediate investment of the money will be 
subject to the special direction of the Commissioners 
with reference to the circumstances of each case. 
Before the costs of the carrying solicitor, in respect of 
the sale, are repaid from the purchase-money, they 
will have to be taxed and allowed as directed by the 
Commissioners. They will, however, form the first 
item in the final schedule of incumbrances.

1 For other forms of conveyance see post, p. 160.
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nai notice. Before the schedule of incumbrances is confirmed 
final notice to claimants must be given. This final 
notice, which is independent of the notice to claimants 
directed by the 20th General Rule, is not to be given 
till a copy of a complete schedule of incumbrances, 
approved by the Commissioners, has been filed with 
the omcer of the Court, and may be in the following 
form :i— °

Final Notice to Claimants.
In the Court of the Commissioners for Sale of Incum

bered Estates in the West Indies (St Vincent),
In the matter of the estate of A. B., owner.

All parties interested are hereby required to take 
notice that the Commissioners have sold (here specify 
property), and that the draft schedule of incumbrances 
is now lodged in this Court, where it may be inspected 
free of charge; and if any person have a claim not 
therein inserted and admitted, or have any objection 
to the said schedule, either on account of the amount 
or priority of any charge therein mentioned as due to 
him or any other person, or because he claims any 
hen on the purchase-money or otherwise, notice is 
hereby given that a statement, duly verified, of the 
particulars of such claim, objection,"or lien must be 
lodged by such person in this Court on or before the 
1st day of March next; and that on the 15iA dan of 
March next, at the hour of eleven a.m, the Chief Com
missioner will give directions for the final settlement of 

. the said schedule. And all persons interested are 
hereby further required to take notice, that within the 
time aforesaid any person may file an objection tn 
anything contained in the said schedule. J to

Bated this Isi day of February, 1858.

Allocation of 
funds.

R. J. C.,
H. B., Solicitor. '

the allocation of the funds will r.
Commissioners have passed the sched de^f^ f W 
brances, and any costs subsequent to th™! / T““’ 
serted therein may, when taxed, be paid i «o Æt“' 
a sum may be allowed for these in h P ; 
preparatory to allocation. tae statements

Before the final allocation of the funds from the
! For the form of notice now In see post, p. 1GS.
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purchase-money, it will, of course, be important that 
all claims, if any, from purchasers, tenants, or others, 
for compensation thereout in respect of errors or mis
descriptions, should be brought forward.

Reginald J. Cust, 
Secretary.

Office of the West Indian Incumbered Estates 
Commission, 8, Park-street, Westminster.

August 10, 1857.
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ADDITIONAL FORMS.

1. Petition for sale.
2. Affidavit verifying Petition.
3. Conditional Order for sale.
4. Affidavit of service.
5. Notice of opposition.
6. Absolute Order for sale.
7- Notice of appearance.
8. Order appointing Receiver.
9. Recognisance of Receiver.

10. Certificate of security.
11. Order discharging Receiver.
] 2. Notice to Claimants.
13. Notice to produce deeds.
14. Claim.
15. Affidavit identifying lands.
16. Affidavit of service and posting of Notice.
17. Proposal for sale.
18. Order on proposal.
19. Acknowledgment of bidding.
20, Order declaring purchaser.
21. Order declaring purchaser and for credit.
22. Order for possession.
23. Conveyance (No. 1).
24. Conveyance (No. 2).
25. Conveyance (No. 3.)
26. Draft Schedule of Incumbrances.
2/. Final Notice to Claimants.
28. Petition for Partition.
29. Petition for Exchange.
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r (1.) Petition for Sale
In the Court of the Commissioners for Sale of 

Ineumbered Estates in the West Indies (St. 
VincentJ.

In the matter of the estate of John McFee, late of 
the Island of St. Vincent, Esquire, deceased.

To the Commissioners for Sale of Incumbered 
Estates m the West Indies.

The Petition of John Grant and Robert 
Grant, of, &c., Incumbrancers on Land.

Sheweth as follows,
1. On the the 6th day of December, 1860, the 

above-named John McFee conveyed the lands 
described in the first schedule hereto to your 
petitioners in fee, by way of mortgage, (subject 
as therein mentioned.) to secure the payment on 
demand of the balance which for the time being 
should be due from the said John McFee, his execu
tors or administrators, to your petitioners, on the ac
count current between them, together with interest 
on such balance from the day of such demand until 
the actual payment thereof at £5 per cent, per 
annum; and in such mortgage was contained a 
declaration that the total amount to be ultimately 
recoverable thereunder should not exceed ^8,000.

2, The said John McFee had such an estate or 
power over the premises as enabled him to execute 
the said mortgage.

3. The said mortgage is still vested in your peti
tioners.

4. The said John McFee is dead, and the owner
ship of the said lands, subject to the incumbrances 
thereon, is now vested in the devisees, heir-at-law, or 
other legal representatives of the said John McFee.

5. The amount now due on foot of the said mortgage 
for principal and interest exceeds the sum of ¿£9,000.

6. As to part of the mortgaged premises your peti
tioners are not the first incumbrancers thereon, and 
they have in the second schedule hereto set forth the 
other incumbrances affecting the premises, and the 
names of the parties in whom the same are vested, 
according to the best of their knowledge, information, 
and belief.

7. There is no suit or matter dependingin any court 
of equity, either in England or in the West Indies, m
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relation to the said premises, or any part thereof, to 
the knowledge of your petitioners.

8. With the exception of the wife of John D'Oyly, of 
St. Vincent, merchant, who may take an interest under 
the will of the said Jolin McFee, your petitioners have 
no reason to believe that any person interested in the 
said premises is under any disability.

Your petitioners therefore pray that the lands 
described in the said first schedule, or such 
part thereof as the Commissioners shall di
rect, may be sold, and that your petitioners 
may have such further relief'in the premises 
as to the Commissioners shall seem meet.

R. W. T., 
Solicitor to the petitioners.

The first schedule above referred to— 
The second schedule above referred to—

(2.) Affidavit Verifying Petition.
In the Court of the Commissioners for Sale of Incum

bered Estates in the West Indies (St. Vincent).
In the matter of the estate of John McFee, late of the 

Island of St. Vincent, Esquire, deceased.
I, Richard Walter Tweedie, one of the firm of 

Messrs. Boys and Tweedies, of 6, Ely-place, Hol- 
boin, in the county of Middlesex, solicitors acting for 
John Grant and Robert Grant, of &c., make oath and 
say as follows : —

1. I have read the petition annexed hereto, pur
porting to be the petition presented in the above 
matter by the above-named John Grant and Robert 
Grant, for the sale of certain estates in the Island of 
St. Vincent in the West Indies, viz., Mount Greenan, 
one undivided moiety of Sans Souci, Pennistons, 
Jambou Vale, Escape, Peruvian Vale, and Henry’s 
Vale; and I have also read the schedules written at 
the foot of the said petition, and the abstract of title 
marked A, and now produced and shown to me.

2. From the knowledge acquired bv me, as one of 
the solicitors of the said petitioners, and from refer- 
ence to the title deeds referred to on the said abstract, 
or some of them, I believe the said petition and 
schedules to be true, and that the abstract above
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referred to is a correct and fair abstract of the title of 
the said John Grant and Robert Grant, so far as the 
same is shown therein.

3. I am not aware that any petition in this matter 
has been presented before the Local Commissioners in 
the colony wherein the said estates are situate, or 
before the Commissioners in England.

Sworn, &c.

(3.) Conditional Order for Sale.
In the Court of the Commissioners for Sale of In- 

cumbered Estates in the West Indies (St. Vincent).
In the matter of the estate of John McFee, deceased ; 

Exparte John Grant and Robert Grant, petitioners.
The 20th day of November, 1863. 

Conditional Order for Sale.
Whereas a petition was presented to the Commis

sioners, on the 12th day of November, 1863, by 
John Grant and Robert Grant, praying that the pre
mises described in the first schedule thereto, or such 
part thereof as the Commissioners should direct, 
might be sold : whereupon, and upon reading the 
said petition, the schedules annexed thereto, the ab
stract of title filed therewith, and the affidavit of 
Richard Walter Tweedie, verifying the same, it is 
ordered by Ilcnrv James Stonor, Esquire, Chief Com
missioner,” that the lands, plantations, and premises 
described in the said first schedule (that is to say)—an 
estate called Mount Greenan, situate in the parish 
of Charlotte, in the Island of St. Vincent; one 
undivided moiety of an estate called Sans Souci, 
situate in the said parish of Charlotte; a planta
tion or estate called Pennistons, situate in the parish 
of St. Andrew, in the said island; a plantation 
or estate called Jambou Vale, situate in the said 
parish of Charlotte; one undivided third part of a 
brick store at Coubiamarou Bay, and one undi
vided sixth part of a store in the town of Calliaqua, 
heretofore respectively used by the said Jambou Vale 
estate for storing produce and goods ; a plantation or 
estate called Escape, situate in the parish of St. George, 
in the said island; a plantation or estate called Peruvian 
Vale situate in the said parish of Charlotte; and a plan
tation or estate called Henry’s Vale, situate m the said
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parish of Charlotte ; together with all lands annexed 
or appurtenant thereto—be sold at the Office of the 
Commissioners, 8, Park-street, Westminster, on Tues
day, the 7th day of June, 1864, or on such subse
quent day as the Commissioners shall direct, for the 
purpose of discharging the incumbrances thereon, 
unless cause be shown to the contrary before the 
20th day of February, 1864: and it is further 
ordered that office copies of this order be served forth
with on the heirs or devisees of John McFee, and that 
this order be duly advertised.

Reginald J. Cust, 
Secretary. (L.S.)

Note—Any person desirous of showing cause 
against this order must lodge at the Office of the 
Commissioners, 8, Park-street, Westminster, before 
the 20th day of February, 1864, a notice stating 
briefly the grounds on which he relies, verified by 
affidavit, and the same will be considered and disposed 
of on or after the 25th day of February, 1864, as the 
Commissioners may direct.

<4.) Affidavit of Service.
In the Court of the Commissioners for Sale of In- 

cumbered Estates in the West Indies (Jamaica).
matter of the Estate of

Thomas Macfarlane . . . Owner
Ewparte James Ferguson . . . Petitioner.

an- 1864 hv -matter °n the 1st day of Janu- an, 1864, by delivering to and leaving with the said 
^?maffiMacfarlane’ “ Perso". a‘ b« residence at &c 
the seal oTthe'cLm 1,cbo®ee ®°Py "as stamped with Kn the feXr Sak °f -d

Sworn, &c.
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(5.) Notice of Opposition.

In the Court of the Commissioners for Sale of 
Incumbered Estates in the West Indies (Jamaica).

In the matter of the estate of Thomas
Macfarlane. .... Owner.

Ex parte James Ferguson . . Petitioner.
Thomas Macfarlane, of, &c., the above named 

owner, shows cause against the conditional order for 
sale made in this matter on the 1st day of January, 
1864, and will rely on the following grounds : —

1. That the amount of the yearly interest and 
annual charges payable out of the income of the 
estate comprised in the said conditional order does 
not exceed one-half of the net yearly income of 
such estate.

2. That it w ould be unjust and inexpedient that a 
sale should be made of the above estate.

Dated this 1st day of March, 1864.
Turnbull and Co., 

Lincoln’s Inn, 
Solicitors for the above-named 

Thomas Macfarlane.
To Messrs. Bull and Co,

Solicitors for the above-named
James Ferguson.

(6.) Absolute Order for Sale.
In the Court of the Commissioners for Slae of 

Incumbered Estates in the West Indies (St. 
Vincent.)

In the matter of the estate of John McFee, deceased, 
Exparte John Grant and Robert Grant, petitioners.

The 14th day of April, 1864.
Absolute Order for Sale.

Whereas, by a conditional order, dated the 20th 
day of November, 1863, it was ordered that the lands 
hereinafter mentioned should be sold, unless cause 
should be shown to the contrary before the 20th 
day of February, 1864; and that office copies of the 
said conditional order should be served on the heirs

II
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or devisees of John McFee, and that the said order 
should be duly advertised: upon the motion of the 
petitioner, and upon reading the said conditional 
order, and the affidavit of T. W. Durant, filed the 
11th day of April, 1864; and the said conditional 
order having been duly advertised, and no cause 
having been shown to the contrary ; it is ordered 
by Henry James Stonor, Esquire, Chief Commis
sioner, that the said conditional order be made ab
solute, and that the lands, plantations, and pre- 
miess therein set forth (that is to say):—An 
estate called Mount Greenan, situate in the parish 
of Charlotte, in the Island of St. Vincent; one 
undivided moiety of an estate called Sans Souci, 
situate in the said parish of Charlotte; a plantation 
or estate called Pennistons, situate in the parish of 
St. Andrew, in the said island ; a plantation or estate 
called Jambou Vale, situate in the said parish of 
Charlotte; one undivided third part of a brick store 
at Coubiamarou Bay, and one undivided sixth part 
of a store in the town of Calliaqua, heretofore respec
tively used by the said Jambou Vale Estate for storing 
produce and goods; a plantation or estate called 
Escape, situate in the parish of St. George, in the 
said island; a plantation or estate called Peruvian 
Vale, situate in the said parish of Charlotte; and a 
plantation or estate called Henry’s Vale, situate in 
the said parish of Charlotte ; together with all lands 
annexed or appurtenant thereto—be sold for the pur
pose of discharging the incumbrances thereon.

Reginald J. Cust,
Secretary. (L.S.)

(7.) Notice of Appearance.
In the Court of the Commissioners for Sale of In- 

cumbered Estates in the West Indies (Tobago.)
Tn the matter of the estate of John

Vernon................................................. Owner
Exparte Henry Fitzpatrick . . . Petitioner.
I, William Vernon, of, &e., claim to be interested in 
tins matter, as being entitled to a sum of ^1,000
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charged on the above estate by a mortgage, dated the 
4th day of May, 1845, and made between, &c.; 
and I desire that notice of all proceedings in the 
said matter may be sent to me at the above address, 
and I undertake to pay the costs occasioned by the 
filing of this notice on receiving an order to that 
effect from the Commissioners.

William Vernon.

(8.) Order Appointing Receiver.
In the Court of the Commissioners for Sale of In- 

cumbered Estates in the West Indies (Jamaica).
In the matter of the estate of Edward

Hyde Clarke ..... Owner. 
Exparte George Rochfort Clarke . . Petitioner.

The 24th day of February, 1863.
Upon the application of the petitioner, and notice of 

this application having been duly served upon Edward 
Hyde Clarke, the owner, and upon reading the abso
lute order for sale in this matter, dated the 5th day of 
December, 1862, and an affidavit of Henry Douglas, 
filed this day: upon James Du Buisson, of, &c„ first 
giving security, it is ordered by Henry James Stonor, 
Esquire, Chief Commissioner, that he be appointed 
receiver and manager of the plantation or sugar work 
called Swanswick, in the parish of Trelawney, in the 
island of Jamaica; and it is ordered that the said 
James Du Buisson do from time to time pass his ac
counts, and pay the balance which shall be certified 
to be due from him into the Bank of England, to the 
account of the Commissioners, to the credit of this 
matter.

Reginald J. Cust,
Secretary. (L.S.)
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(.9.) Recognisance of Receiver.
Know all men by these presents, that we, 

James Du Buisson, of, &c., Henry Rucker, 
g of, &c., and John Cleverly, of, &c., do ne
'e £ knowledge ourselves, and each of us doth
£ •§ acknowledge himself to owe to Henry James

§ Stonor, Esquire, Chief Commissioner for
s “ Sale of Incumbered Estates in the West

g Indies, the sum of £4,000, to be paid to the
■g ° said Henry James Stonor, his executors,
o administrators, or assigns; and unless we do
& 3 pay the same, we, the said James Du Buis-
g g son, Henry Rucker, and John Cleverly, are

g willing, and do grant, and each of us is
| willing, and doth grant for himself, his
8 heirs, executors, and administrators, that
2 the said sum of ¿£4,000 shall be levied,
5 recovered, and received of and from us, and
«5 8 each of us, and of and from all and singu-
g 1 lar the lands, tenements, and hereditaments,
2 |> goods, and chattels, of us and each of us,

8 wheresoever the same shall or may be found.
Sealed with our seals. Dated this 4th dav 
of March, 1863.

Whereas, by an order of the Commissioners for 
Sale of Incumbered Estates in the West Indies, 
made in the matter of the estate of Edward Hyde 
Clarke, owner, exparte George Rochfort Clarke, pe
titioner, and dated the 24th day of February, 1863, 
it was ordered that the above bounden James Du 
Buisson (first giving security) should be appointed 
receiver of the rents, profits, and produce of the 
Swanswick estate, in the island of Jamaica, in the 
M est Indies, in the said order mentioned; and 
whereas the said Henry James Stonor, as such Chief 
Commissioner as aforesaid, hath approved of the 
said James Du Buisson as a proper person to be 
such receiver, and hath approved of the above 
bounden Henry Rucker and John Cleverly, as sure
ties for the said James Du Buisson, and hath also 
approved of the above written recognisance with the 
under-written condition, as a proper security to be 
entered into by the said James Du Buisson, Henry 
Rucker, and John Cleverly, pursuant to the said 
srder: now, the condition of the above written re-
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cognisance is such, that if the said James Du Buis- 
son do and shall duly account for all and every the 
sum and sums of money which he shall so receive on 
account of the rents, profits, and produce of the said 
Swanswick estate, at such periods as the said Chief 
Commissioner shall appoint, and do and shall duly 
pay the balances which shall from time to time be 
certified to be due from him, as the said Chief Com
missioner shall direct, then the above recognisance 
shall be void and of non effect, otherwise the same is 
to be and remain in full force and virtue.

James Du Buisson (L.S.) 
Henry Rucker (L.S.) 
John Cleverly (L.S.) 

Taken and acknowledged by the above named 
James Du Buisson, Henry Rucker, and John 
Cleverly, at No. 24, Laurence Pountney- 
lane, in the city of London, this 4th day of 
March, 1863, before

T. B. Towse, 
A London Commissioner to Administer 

Oaths in Chancery.

(10.) Certificate of Security.
In the Court of the Commissioners for Sale of Incum

bered Estates in the West Indies (Jamaica).
In the matter of the estate of Edward

Hyde Clarke...................................Owner.
Exparte George Rochfort Clarke . • Petitioner.

In pursuance of the directions given to me by the 
Chief Commissioner, I hereby certify that in pur
suance of the order in this matter, dated the 24th 
day of February, 1863, James Du Buisson, of, &c., 
the person who upon his first giving security is by 
the said order appointed receiver and manager of 
the plantation or sugar work called Swanswick, situate 
in the parish of Trelawney, in the island of Jamaica, 
has given security to the satisfaction of the Chief 
Commissioner, and has entered into a recognisance 
together with Henry Rucker, of, &c., and John Cle
verly, of, &c., as his sureties, dated the 4th day of 
March, 1863, which has been approved of by the
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Chief Commissioner; in testimony of which I have 
signed an allowance in the margin thereof, and such 
recognisance has been duly enrolled.

Dated this 11th day of March, 1863.
Reginald J. Cust, 

Secretary.
Approved—

Henry James Stonor,
Chief Commissioner.

(11.) Order Discharging Receiver.

In the Court of the Commissioners for Sale of Incum
bered Estates in the West Indies (Jamaica).

In the matter of the estate of Edward
Hyde Clarke ..... Owner.

Exparte George Rochfort Clarke . . Petitioner.
The 26th day of November, 1863.

On the application of George Rochfort Clarke, the 
petitioner, and also the purchaser of the Swanswick 
estate, and James Du Buisson, the receiver and 
manager of the said estate, appointed by this Court, 
having duly passed his account as such receiver and 
manager, it is ordered by Henry James Stonor, Es
quire, Chief Commissioner, that the said James Du 
Buisson be discharged from being such receiver and 

1 feo the cognisance, dated the 4th 
day of March, 1863, entered into by the said receiver 
and Henry Rucker, of, &c., and John Cleverly, of, 
&c., his sureties, may be vacated, and it is further 
ordered that the said James Du Buisson do deliver 
Roehfnr?the .said estate to the said George 
Rochfort Clarke, as the pnrchaser thereof, or to Ids 
lawful attorney or agent.

Reginald J. Cust, 
Secretary. (L.S.)
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Notice to Claimants.
In the Court of the Commissioners for Sale of In- 

cumbered Estates in the West Indies (Jamaica).,
In the matter of the estate of Edward

Clarke ...... Owner. ' 
Exparte Robert Hawthorn and William

George Shedden .... Petitioners.
Notice to Claimants, Tenants, and Incumbrancers.

Whereas, by an absolute Order, dated the 3rd day of 
August, 1864, it was ordered that the following lands 
should be sold (that is to say) :—

A sugar plantation or estate called Hyde, situate 
in the parish of Trelawney, in the island of Jamaica.

Now all persons claiming any estates or interests, 
or any charges or incumbrances, in or upon the 
said lands, or any part thereof, are required to take 
notice of the said order, and to lodge statements, 
duly verified, of the particulars of their respective 
claims at the Office of the Commissioners, No. 8, 
Park-street, Westminster, on or before the 2/th day 
of October/1864.

Reginald J. Cust,
Secretary.

Dated this 5th day of August, ¡864.
Particulars of the lands comprised in the above 

order may be obtained at the Office of the Commis
sioners above-mentioned; or on application to Messrs. 
Freshfields and Newman, No. 5, Bank-buildings, Lon
don; or to Messrs. Hill, Airey, and Fitzgerald, soli
citors, Kingston, Jamaica.

Freshfields and Newman,
5, Bank-buildings, London, 

Solicitors having the carriage of the sale.
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(13.) Notice to Produce Deeds.
In the Court of the Commissioners for Sale of Incum

bered Estates m the West Indies (St Vincent).
In the matter of the estate of W. S

Greatheed.................................... Owner
Exports S. Burgess .... Petitioner.

Whereas by an absolute order, dated the 30th day of 
.Km185^ wasordercd that the following lands 
should be sold (that is to say) :_

The Arnos Vale Estate, situate in the parish of St. 
George, m the island of St. Vincent
1 °f General Order of the Court,
dated the 1st day of May, 1857, you are hereby re- 
quned, within fourteen days from the service of this 
notice upon you, to inform me in writing whether 
there are m your possession, custody, or power, any,

S°J What dee?S’ leases’ counterparts of leases, 
maps, surveys, rentals, abstracts of title, or other do
cuments relating to the said lands or to the charges 
thereon: and you are further required, within the 

p^nod’ to Jodge a11 such documents at the Office 
of the Court at 8, Park-street, Westminster

Ine time occupied in the transmission of mails be- 
in Sfbove period. theWeS‘ IndieS “ n°‘ included

And you are hereby apprised that if, in case of your 
Songer*“ ““P'ywilh thi^ notice, an ap- 
P tt i Commissioners should become neces- 
Sofi^to charge with

Dated this 16th day of April, 1858.
Charles Lever,

Jewry, Solicitor having the carriage of the sale.
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(14.) Claim.

In the Court of the Commissioners for Sale of In- 
cumbered Estates in the West Indies (Jamaica.)

In the matter of the estate of Rebecca 
Hiatt and John Pink (deceased)

Exporte James Davidson . . Petitioner.
The claim of James Davidson, of, &c.
The said James Davidson claims the sum of 

¿£7,000 for principal,and the sum of ¿£1,300 for in
terest, making together the sum of ¿£8,300, to be due 
to him as assignee of the balance due to the executors 
of A. R. Scott, deceased, late consignee of the estates 
of the said Rebecca Hiatt and John Pink, under an 
order of the High Court of Chancery in England, 
made in a suit of Pink v. Pink, dated, &c., and an 
indenture of assignment, dated, &c.

Tuke and Valpy,
17, Lincoln’s Inn Fields, 

Solicitors for the above-named James Davidson.

(15.) Affidavit Identifying Lands.

In the Court of the Commissioners for Sale of Incum
bered Estates in the West Indies (Jamaica).

In the matter of the estate of Thomas
Macfarlane...................................Owner.

Exparle James Ferguson . . . Petitioner.
I, Henry Macdowal, of &c., surveyor, make oath, 

and say as follows:—
1. I am well acquainted with the Hope estate, 

situate in the parish of St. Thomas-in-the- 
East, in the island of Jamaica, having been 
resident in the neighbourhood for the last 
fifteen years, and having practised as a sur
veyor and valuer.

2. The plan marked A, and now produced and shown 
to me, is a correct representation of the said 
Hope Estate, and correctly shows the situation, 
extent, and boundaries thereof.

3. The said plan has been prepared from former
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plans and surveys, which have been, until 
recently, in the possession or custody of 
Thomas Macfarlane.

4. To the best of my knowledge, information, and 
belief, the whole‘of the lands delineated in the 
said plan, and surrounded by a red line (ex
cept as hereinafter mentioned), are comprised 
and included in the said Hope estate, and have 
been held and occupied as part thereof for the 
space of at least forty years.

The boundaries of the said Hope estate, as 
shown by the said red line, are clearly defined, 
and well known, and are correctly delineated’ 
by the said red line. To the best of my know
ledge, information, and belief none of the said 
boundaries are in dispute.

Part of the said estate was in the year 1840 sold 
and conveyed in fee simple to labourers resid
ing on the estate: the lands so sold are dis
tinguished on the said plan by being coloured 
blue, and surrounded by a deep blue line.

The chapel marked B on the said plan is used 
by a Wesleyan congregation, and is held by 
the minister of such congregation as tenant 
from year to year at a rent of five shillings.

1 he mansion house and garden marked C on the 
said plan ls in the occupation of William 
Ihompson under a lease, of which 10 years are 
unexpired. J

Tof thTnrn^ princiPal adjoining estates, and 
forth in tT fi fS T thereof, are setloith m the first schedule hereto.

Tof thT^a lessees’ tenants’ and occupiers 
or the said estate, with the terms of their

T oration, are set forth in the second schedule hereto.
IWofe8“8.™ previously to the year 

rass*» °f his son>

5.

6.

7.

8.

9.

10.

11.

Sworn, &c.
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(16.) Affidavit of Service and Posting of 
Notices.

In the Court of the Commissioners for Sale of Incum
bered Estates in the West Indies (Jamaica).

In the matter of the estate of Thomas
Macfarlane ..... Owner.

Exp arte James Ferguson . . . Petitioner.
I, Henry Mackenzie, of, &c., make oath and say as 

follows:—
1. I am well acquainted with the Hope estate, 

situate in the parish of St. Thomas-in-the-East, in 
the island of Jamaica, having been manager thereof 
for the space of twenty years.

2. The names of the principal adjoining estates, and 
of the proprietors or managers thereof, are set 
forth in the first schedule hereto.

3. The names of the principal lessees, tenants, and 
occupiers of the said estate are set forth in 
the second schedule hereto.

4. I did, on the 1st day of June, 1864, serve the 
following parties (naming them) with a copy 
of the Notice to Claimants, marked A., and 
now produced and shown to me (state mode 
of service).

5. I did, on or about the 1st day of June, 1804, 
cause to be posted or affixed in conspicuous 
places on or near the said Hope estate printed 
copies of the said Notice to Claimants in 
manner following (that is to say) :—One 
copy on the gate post leading to the prin
cipal mansion on the above estate; one copy 
at or near the post-office in the adjoining 
village of Hopetown; one copy at the po
lice station on the said estate; one copy on 
the boiling house on the said estate ; and one 
copy near the labourers’ cottages on the said 
estate.

Sworn, &c.
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(17.) Proposal for Sale.

In the Court of the Commissioners for Sale of In- 
cumbered Estates in the West Indies (St. 
Christopher).

In the matter of the estate of A. Lomax
and E. C.Byam .... Owners. 

Exparte Mary Plummer . . . Petitioner.
The proposal of the petitioner for fixing the 

reserved biddings, for leave to bid, and for fixing the 
amount of deposit on the sale of the lands mentioned 
m the absolute order for sale hereinafter referred to,

Sheweth as follows,
1. On the 8th day of April, 1864, an absolute 

older was made m this matter for the sale of the planta- 
lon or estate called the Hermitage estate, situate in 

Cayon quarter m the island of St. Christopher.
2. by the affidavit of T. B. Hardtman, filed, &c., it 

appears that the marketable value of the above estate, 
after allowing for the claims of T. Swanston, as lessee 
iXTk V7ler /ie Anants and provisions of his 
pvoo ’ 1 &°F1 Ot^er incumbrances, does not
exceed the sum of ¿£4,800.
of ?Ue 1° the petitioner, as first mortgagee
iohA?fd e- ? J the Sum of ^3,333 for principaland 

, or interest; and there is also due to the peti- 
of ^2 221 for ”OrWe °f the said eState sum

4 There i. P"“'^ and £726 for interest.
said estate the turn ^P0“ ihe
further sum for intaest ’ PnnclPal> a“d a

The said petitioner therefore applies— 
4^ £ “the^d ?d 

his claim, under the covenants and nan?ton and to 

her own ¿couit tl°ner be at liberty ™ on 

petitioner"in ^sXlThe  ̂ d“6 the
r h icspect ol her incumbrances she may, if
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declared the purchaser, be excused from paying into 
Court more than ^10 per cent, of the purchase money. 

Iliffe, Russell, and Iliffe,
2, Bedford Row, London, 

Solicitors for the petitioner.
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(18.) Order on Proposal for Sale.

In the Court of the Commissioners for Sale of Incum
bered Estates in the West Indies (Jamaica).

In the matter of the estate of Edward
Hyde Clarke ..... Owner. 

Exparte George Rochfort Clarke . . Petitioner.
The 9th day of June, 1863.

Upon the application of the petitioner, and upon 
hearing Mr. Steward, solicitor for the petitioner, and 
upon reading the proposal of the said petitioner, filed 
the 15th day of May, 1863, and the several affidavits of, 
&c., filed the same day, it is ordered by Henry James 
Stonor, Esq., Chief Commissioner, that the planta
tion or sugar work called Swanswick, situate in the 
parish of Trelawney, in the island of Jamaica, be sold 
bv public auction in one lot, at the Court of the 
Commissioners, on the 23rd day of June, 1863 ; and 
that the said petitioner be at liberty to bid at such 
sale, and in case the said petitioner shall be declared 
to be the purchaser of the said estate, it is further 
ordered that the said petitioner appearing to be an 
incumbrancer on the said estate, do have credit for 
nine-tenths of his purchase-money until the final set
tlement of the draft schedule of incumbrances upon the 
said estate, or until the further order of the Commis
sioners; the said petitioner undertaking*to pay the 
whole of such purchase-money into the Bank of 
England at any time on being required to do so by 
the order of the Commissioners.

Reginald J. Cust, 
Secretary. (L.S.J
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(19.) Acknowledgment of Bidding.

In the Court of the Commissioners for Sale of Incum
bered Estates in the West Indies (Jamaica).

In the matter of the estate of James Kennedy, 
deceased.

Exparte Augustus Scott . . . Petitioner.
I, the undersigned, do hereby acknowledge that I 

have bid the sum of ^10,000 for Lot 1 in the parti
culars of sale m the above matter, dated the 1st day 
of September, 1864. 3

John Fraser,
1st November, 1864. Cheapside, London.

(Confirmed).
Henry James Stonor,

Chief Commissioner.

(20.) Order Declaring Purchaser.

the Commissioners for Sale of In- 
cumbered Estates m the West Indies (Jamaica).

^(d^clasTd)161 °f the eState °f James Kennedy

Augustus Scott . . . Petitioner.
The 1st day of November, 1864.

James Stonor, Xq®“ ChlS ^om^’ Henry 
ordered that John Fraser of ““^^ner, it is 
the purchaser of the Mount Ka ’ declared to be the parish of St ln^ situate in
the price of £10,000, and that hp^'1 °f ,Jamaica’ at 
days of the date hereof nw thi d°’ wJthjn fourteen 
deposit, and on or before^ °f as a
1865, the further sum of ^J^nary,
of the said purchase-money into’thT^ bai?nce 
land, to the aeeonnt of the^X^“* °f

Reginald J. Cust,
Secretary. (L.S).
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(21.) Order Declaring Purchaser and for 
Credit.

* In the Court of the Commissioners for Sale of Incum
bered Estates in the West Indies (Jamaica).

In the matter of the Estate of Edward
Hyde Clarke.................................... Owner.

Exparte George Rochfort Clarke . . Petitioner.
The 23rd day of June, 1863.

At a sale bv auction, held this day, before Henry 
James Stonor,' Esq., Chief Commissioner, it is ordered 
that George Rochfort Clarke, of, &c., the petitioner 
in this matter, be declared to be the purchaser of the 
plantation or sugar work called Swanswick, situ
ate in the parish of Trelawney, in the island or 
Jamaica, at the price of ^2,300, and that he do, 
within fourteen days of the date hereof, pay the sum 
of £230 as a deposit into the Bank of England to 
the account of the Commissioners, and it is further 
ordered that the said George Rochfort Clarke do 
have credit for the balance of the said purchase 
money until the further order of the Commissioners.

Reginald J. Cust,
Secretary. (L.S.)

(22.) Order for Possession.

In the Court of the Commissioners for Sale of Incum
bered Estates in the West Indies (Jamaica).

In the matter of the estate of James Kennedy, 
deceased. . .

Exparte Augustus Scott . • • Petitioner.
The 1st day of December, 1864.

Whereas, by an order, dated the 1st day of No
vember, 1864, it was ordered that John Fraser, of, •> 
be dedared to be the purchaser of the lands; known as 
the Mount Kennedy estate, m the parish of St Ann, m 
the island of Jamaica, whereupon, and upon the app 
Stion of the said John Fraser, and „pon readmg the
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said order and the certificate of the Bank of England, 
dated the 28th day of November, 1864, and filed the 

*s ordered by Henry James Stonor, Esq., 
Chief Commissioner, that the said John Fraser do 
receive possession of the said lands, and that Henry 
Kennedy and all other persons having or claiming the 
possession or occupation of the said lands or any°nart 
thereof, do immediately, on sight hereof, deliver un 
possession of the said lands, and of every part thereof, 
ageni J°hn Fraser’ Or to his Iawful attorney or

Reginald J. Cust, 
Secretary. (L.S.)

Note —Jf by reason of the neglect or refusal of any 
person to obey this order, further proceedings shall be 
necessary to enforce the same, such person will be 
liable to pay the whole costs of such proceedings, and 
also to punishment for contempt of the above-named 
vourt.

(23.) Conveyance, No. 1.

Acts, 1854, 1858^8^^41864 *“c““bered ¿states

for Sale of Incumbered Se^in
grant unto the said Charles Fit™? i indies’ do 
assigns, all those lands called L-’ hei” and
parish of Vere iTth, ™ the
said- island of Jamaica, theabouts, which said knA« 300 acres’ or there-
in the plan thereof Sn In an<1 <ks"'bed
seats and are therein coloured remind“ ‘d®? -pre' 
red line, Together with all . d mcluded 111 a 
buildings thereon and all « m ^S68’ erections, and hold th? samXClU there.to’ T°
heirs and assigns, subject to tlm r ®S. FltzgeralcI, his 
(if any) of Henry Tho^,
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and assigns, under or in respect of his yearly or other 
tenancy of the said lands.

In witness whereof, I, the said Henry James Stonor, 
have hereunto set my hand and the seal of the said 
Commissioners, this 1 Oth day of December, 1864.

Henry James Stonor,
Chief Commissioner.

(Witnesses.)

I hereby certify that the above-mentioned sum of 
^5,000 w’as paid into the Bank of England to the 
account above-mentioned previously to the date of 
these presents.

Henry James Stonor,
Chief Commissioner.

(24.) Conveyance, No. 2.
I, Henry James Stonor, Esq., Chief Commissioner 

for Sale of Incumbered Estates in the West Indies, 
under the authority of the West Indian Incumbered 
Estates Acts, 1854, 1858, 1862, 1864, and in consider
ation of ^10,000 by John Fraser, of &c., paid into 
the Bank of England to the account of the Commis- 
sioners for Sale of Incumbered Estates in the West 
Indies, do grant unto the said John Fraser his 
heirs and assigns, all those lands called the Mount 
Kennedy estate, situate in the parish of St. Ann, 
in the county of Middlesex, in the island of 
Jamaica, containing 400 acres, or thereabouts, 
which said lands are delineated and described m the 
plan thereof drawn in the margin of these pre
sents, and are therein coloured red, and included in a 
red line, Together with all messuages, erections, and 
buildings thereon, and all appurtenances thereto, 
and together with a right of way for all purposes 
alon^ the line coloured blue in the said plan, from the 
point A on the public road to the point B on the sea 
shore. To hold the same unto the said John p^ser, his 
heirs and assigns, subject as to such parts of the saia 
lands (if any) as were on the 9th day of Feb J, 
1864, held by any persons as tenants or occupiers
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under any leases or agreements, to such leases or 
agreements respectively.

In witness whereof, I, the said Henry James Stonor 
havehereunto set my hand and the seal of the said 
Commissioners this 13th day of December, 1864.

Henry James Stonor,
(Witnesses.) Chief Commissioner. (L.S.)

^UHinn^ “tt'fythat ‘he above-mentioned sum of 
10,000 was paid into the Bank of England to the 

account above-mentioned previously to \he date of 
these presents.

Henry James Stonor,
Chief Commissioner.

(25.) Conveyance, No. 3.

Gholson, of, &c„ has been de- 
for Sale of Numbered 

77 i esin the West Indies to be the purchaser of 
‘he knds hereinafter described for the sum of £4500, 
account of the A“40 — Bauk °f En8Iand. to th^ 
n»rf ef th f 4 ^ Commissioners, the sum of ^450, in 
3d 050 non3' ! °f ^4’600’ leavin8 a bala“ee of 

unpaid m respect thereof; and whereas it

Nicholson to retain thTsaldram of ^4 050* ’ ^t 
payment of the said amount so due m P»*

ba\ance du?to°the

Chi^S^
in the West Indies under tL f ^.«^d Estates 
IndlSed"™?^46'1, Bstates Ac‘**85? °858,ei862; 
so paid into,the Bank^England  ̂Ifo SU™ 5 f 
“ether X
sums together make up the said sum of Z4.500, do
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grant to the said James Nicholson, his heirs and 
assigns, all those lands called the Old Hall estate, 
situate in the parish of Clarendon, in the county of 
Middlesex, in the island of Jamaica, containing 1,000 
acres, or thereabouts, which said lands are delineated 
and described in the plan thereof drawn in the mar
gin of these presents, and are therein coloured red, 
and included in a red line. Together with all mes
suages, erections, and buildings thereon, and all ap
purtenances thereto, To hold the same unto the said 
James Nicholson, his heirs and assigns.

In witness whereof, I, the said Henry James Stonor 
have hereunto set my hand and the seal of the said 
Commissioners this 1st day of January, 1865.

Henry James Stonor,
Chief Commissioner. (L.S.)

(Witnesses.)
I certify that the above-mentioned sum of ¿€450 

was paid into the Bank of England to the account 
above-mentioned on the 28th day of April, 1863 and 
that the sum of ^4,050 was authorised by the Com
missioners to be retained by the above-named James 
Nicholson in part discharge of moneys ascertainedI to 
be due to him on account of incumbrances 
affecting the lands hereby granted; the said sums 
of ^450 and ^4,050, making together the sum of 
^4,500, being the purchase-money of the said lands.

Henry James Stonor, 
Chief Commissioner.
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_ 26. Dhaft Schedule
* n the Court of the Commissioners for Sale of

in the Matter of the Estate of Thomas
Roberts . , „_ «... Owner.

Exparte William Graham . . . Petitioner

No Names of Claimantsu Nature of Claim. 1 Amount 
of Claim.

1 Commission on sale foi'■
2 The Petitioners.

£8,000.
Any costs of petition, 

sale, and distribution 
which may be allowed 
m priority to the follow 
mg claims.

Balance due to claimant 
on his account as Re
ceiver.

Balance due to claimants

£80

3 George Harding 
(Receiver of 
the Court.)

4 James Ford 
and Co

£150

5 (William Thomp as consignees.
Balance of principal and £400

son. interest charged on the 
estate by an Indenture
of mortgage/dated the

6 George Harris. 4th day of June, 1830. 
Principal sum charged on £4000

the estate by an Inden-

7 Jane Stevens.

“»«gage, dated 
the 8th day of July, 1844. 
Interest from

Arrears of an annuity 
under an Indenture of

£3000

settlement, dated the

8 Hannah Green.

9 Henry Smith ]
1 and others.

4th day of Jan., 1825. 
Interest from
„V® annuity of £40. 
colonial currency, under 
the will of John Styles

^Ies “m'er the samej '

£150

£120

C350
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of Incumbrances.
Incumbered Estates in the West Indies (Jamaica).

Draft Schedule of Incumbrances affecting the Hare
wood estate, situate in the parish of Trelawney, in 
the island of Jamaica, sold in this matter on the 
2nd day of August, 1864, for ^8,000.—Amount of 
Deposit paid into the Bank of England, ^2,000.

Reginald J. Cust, 
1st October, 1864. Secretary.
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(27.) Final Notice.
In the Court of the Commissioners for Sale of In - 

cumbered Estates in the West Indies (Jamaica).
In the matter of the estate of T. H.

Barritt............................................Owner.
Exparte Sir J. R. Reid, Bart., J.

Irving, and J. Milligan . . . Petitioners.
Final Notice to Claimants.

, notlce’ that the Commissioners
have sold the following lands (that is to say) ; —

Mile Gully, Spitzbergen, and Harmans, or Harmony 
Kun, m the parish of Manchester, in the island of 

Garbrand Hall and Mullett Hall, in the parish 
of St. Thomas-m-the-East, in the said island, and Pipers 
01 Smiths Penn, Paradise, Blackwall, and Mumbies, in 
the parish of Vere, in the said island, all which lands 
formerly belonged to the above-named T. II. Barritt •

And that copies of the Draft Schedule of 
Incumbrances formerly affecting the said lands 
are now lying in the Office of the Commissioners 
at 8, Park-street, Westminster, and with the 
^ecretary of the Local Commissioners at Spanish 
lown, m the said island, and that if any persSn has

Tt the.r®in inserted, or if he object to the said 
e> ^^her on account of the amount or the 

him nr S^rge therein mentioned as due to
claimsaXother Person or persons, or because he

“ y 1 1 °n tbe Purchase money, or for any 
duly verified ’ required to lodge a ^11 statement,

November "186-?'?? T VlMthday of
or on such other day and"* f°ren00"’ 
SedPP°lnt’ be finely

D-a a. S'“'
Freshfields and Newman

f’ Btnk- Buildings> London, 
Solicitors having the carriage of the sale.
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(28.) Petition for Partition.

In the Court of the Commissioners for Sale of 
Incumbered Estates in the West Indies (St. 
Vincent.)

In the matter of the estate of II. W. Lindow.
The Petition of H. W. Lindow, of, &c., an owner 

of land,

Sheweth as follows,
1. Your petitioner did, on the 25th day of May 

last, present his petition in this Court in the above 
matter, praying for a sale of one undivided moiety 
of the lands described in the schedule hereto.

2. Your petitioner is the owner of such undivided 
moiety of the said lands.

3. Proceedings in the said matter are still pend
ing, but no sale has yet been made of the said 
undivided moiety.

4. James Crosby, of, &c., is owner as tenant for 
life under his marriage settlement, as your petitioner 
believes, of the other undivided moiety of the said 
lands, but the limitations of the said settlement are 
not further known to your petitioner.

5. Your petitioner is desirous that a partition 
should be made of the said lands before proceeding 
to a sale of his undivided moiety thereof.

Your petitioner therefore prays that a parti
tion may be made of the lands described in 
the said schedule, and that your petitioner 
may have such further relief in the premises 
as to the Commissioners shall seem meet.

H. W. Lindow.
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(29.) Petition for Exchange.

In the Court of the Commissioners for Sale of In- 
cumbered Estates in the West Indies (Antigua).

In the matter of the estate of Henry Brown.
To the Commissioners for Sale of Incumbered 

Estates in the West Indies.
The Petition of Henry Brown, &c., an owner of land. 
She we th, as follows,

1. James Cann, of, &c., did, on the 1st day of 
January, 1864, present his petition in this Court 
in the matter of the estate of William Jones, prayino’ 
for a sale of the lands described in the first schedule 
hereto.

2. On the 1st day of August, 1864, the said lands 
were sold under an order made by the Commissioners 
in the said matter, and your petitioner was the pur
chaser of the said lands. 1

3. On the 15th day of August, 1862¿the said lands 
were duly conveyed by the Commissioners to your 
petitioner. -

4. Your petitioner is owner of the said lands so 
conveyed to him, as tenant for life, under a settlement dated, &C.

5. Your petitioner has agreed with S. Green, of 
of tbe ^id lands for the lands íi d í r m tbe second schedule hereto, whereof the 

saia £5. ween is owner.
wil1 be verv beneficial ís ihe ‘° those entitled in remainder,

’ntomixed Xh ± ‘ * SaÍd firet Cédale aré
intermixed with other lands of the said S Green • 

¿ n ‘he Sa'd second seheduk
are adjacent to other lands, which are subieet to theaS the la“ds «ed^eM

ther,efo1? Prays. that an ex- 
"the term b he made of the said lands upon 

such hereinbefore mentioned, or upon 
annrnvA. P as ^e Commissioners shall 
snob fl ’ and that your petitioner may have 
Cnmnrd rehef in the premises as to the
Commissioners shall seem meet.
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NAMES OF COLONIES

In which the West Indian Incumbered Estates Acts 
are in force, with the dates of the Orders in Council 
by which they were brought into operation, and of 
the Addresses of the Colonial Legislatures upon 
which such orders were founded:—

Names. Date of Address. Date of Order.

St. Vincent. . 15 July, 1856 2 February, 1857.

Tobago . • • 22 December, 1857 31 July, 1858.

Virgin Islands 28 December, 1859 7 March, 1860.

St. Christopher December, 1859 26 March, 1860.

Jamaica . . . 4 March, 1861 26 June, 1861.

Antigua . . . October, 1864 1 November, 1864.
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LOCAL ACTS.

Preamble.

ST. VINCENT.
(Orderin Council, dated 2nd February, 185/.)

An Act to make Provision for carrying into execution, 
in the Island of Saint Vincent and its Dependencies, 
“The West Indian Incumbered Estates Act, 1854.’’ 
(2/th May, 1856.)

Whereas, by an Act of the Imperial Parliament, 
made and passed in the 18th year of the reign of 
her Most Gracious Majesty Queen Victoria, to be 
cited as “ The West Indian Incumbered Estates Act, 
1854,” it is amongst other things enacted and pro
vided, that her Majesty may, from time to time, by 
Order in Council, direct the said Act to come into 
operation in any of the colonies mentioned m the 
schedule to the said Act annexed, and that thereupon, 
but not otherwise, the same shall have the force of 
law in such colony : provided always, and it is there
by expressly declared, that no such Order in Council 
shall be made until the Legislature of such colony has 
presented an address to her Majesty, praying her 
Majesty to issue such order, and has also, to the 
satis faction of her Majesty’s Principal Secretary of 
State for the Colonies, made provision for the pay- 
men o the salaries of the Local Commissioners, and 
of all such assistants, secretaries, clerks, messengers, 

officers as may be appointed under the said Act
“>T’ and of such other expenses of ear- 

1Y S Act - J* J oxecut‘on as are thereinbefore 
eS™ ‘ 5e P[ovl<Ied for by the Legislature of the 
one of tl>rd ” ‘.he eol“°y of St- Vincent is 
Xe Im oajned m the said schedule, but by reason 
S *“I~ver“hc<1 state of the colony, with a dimi- 
“S ?■ Yu v an<1 T™Ue’ is unable to meet its pre- 

a“d ®xPendit»re, and a reduction in 
such expenditure, and in the emoluments of the present 

eis of office m the said colony, is in contemplation, 
and no fund exists or can be provided from which to
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make provision out of the public revenue for payment 
of salaries of holders of offices to be created as contem
plated by the said hereinbefore in part recited Act : 
and whereas the Legislature of this colony has, by an 
humble address, prayed her Most Gracious Majesty 
that she will be pleased to issue an Order in Council 
directing the said recited Act to come into operation 
within this her Majesty’s island of St. Vincent: and 
whereas it is deemed absolutely necessary for the wel
fare of the colony that the provisions of the said recited 
Act should be operative in this island, and as the only 
means of obtaining the same, it is considered advisable 
that, in lieu of salaries which it is impossible to pro
vide and pay from the public revenue, the Commis
sioner or Commissioners to be appointed under the 
said recited Act should be remunerated by fees to be 
paid by the suitors or persons prosecuting and defend
ing or adopting proceedings under the said recited Act, 
and for that purpose seeking tho intervention of the 
Commissioners under the same Act:

1. Be it therefore enacted by the Governor, Council, 
and Assembly of the Government of St. Vincent and 
its dependencies, that the Commissioners to be 
appointed in pursuance of the said recited Act in the 
colony of St. Vincent shall be entitled to have, receive, 
and take, in and as and for remuneration for the ser
vice and duties to be by him or them performed, such 
fees in respect of the business and duties to be per
formed under the said recited Act as shall be fixed and 
settled by the Commissioners in England under the 
13th clause of the said recited Act, subject to such 
disallowance or alteration by the Legislature of this 
colony as is in and by the said last-mentioned clause 
of the said recited Act mentioned.

2. And be it enacted, that the Secretary of the 
Supreme Court of Judicature of this colony, or his 
lawful deputy, shall be the Secretary to the said Com
missioners under the said recited Act, and the Provost
marshal or his lawful deputy shall be the sole execu
tive officer of the said Commissioners for the service 
of all process to be issued by said Commissioners; 
and such Secretary and Provost-marshal respectively 
shall, in respect of the duties and service to be by them 
respectively performed, be entitled to have, receive, 
and take such fees as shall be fixed and settled by the 
Commissioner or Commissioners under the powers

171
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Schedule of 
fees to be 
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son entitled 
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Pees esta
blished to be 
paid by suit
ors to per
sons thereto 
entitled.

ii^est Mian Incumbered Estates Act, 
18a4 contained, subject to such disallowance or 
alteration as therein mentioned.

3. And be it enacted that all such fees, when settled 
and approved as by the said ’recited Act is provided 
shall be demandable by, and payable to, the respective 
persons to whom the same shall be awarded as remu
neration for the services to be by them respectively 
performed, and shall be payable and paid by the 
suitors in the Court to be established under the said 
recited Act m this colony; and payment of all such 
fees shall and may be demanded by any person to whom 
the same are made payable before he shall be required 
to perforin the duty or service in respect of which any 
such fee shall be payable: and if any person to whom 
any fee shall be so given under the provisions of this 
Act shall demand or take any greater or other fee in 
respect of any service by him performed or required 
to be performed under the said recited Act, every such 
person shall be deemed guilty of a petty misdemeanour 
and of extortion, and shall be liable, on conviction 
before any police magistrate or any two justices of the

tO a?d pay a Penalty’ n<>t exceeding 
twenty pounds nor less than five pounds, and to make 
amends to the party aggrieved in treble the amount 
d m°deof procedure for the reco-
Zh L enf°rcement Of such Penalty and amends 
1853.”® aCCOrdin$ to the “Summary Procedure Act,

4. That every person to whom any fee shall be nav- 
Stedi” ±11^™““.^ tWs Act’ °r 
recited Act, shall cause a list or schedule of all such 
fees to be publicly exhibited at all times in his office 
r place of business, under a penalty of five pounds 

to be recovered as last aforesaid : and the Chief Comi 
missioner for this Government if mnv-» 1 , be appointed under the sXe^ 
missioner if only one, shall e™^ 
authorised to be received by the ComtifeeS 
Commissioners, and the officers actino°r 
them, to be inserted at the pubbe n " !llm °r 
Gazette of the said island and in th»XPenSeiln the 
papers of the said island before L j news’ 
had or taken in the court toV^st^^ 
colony under the said recited Act andb»r 'e< *1“
shall be demanded or become payable under thTsame!
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5. That this Act shall not come into operation 
until her Majesty’s pleasure thereon shall be signified 
and made known.

ST. VINCENT.
An Act to amend the West Indian Incumbered 

Estates Acts, 1854, 1858, and 1862. (6th June, 
1863.)

Whereas the provisions contained in the West Preamble 
Indian Incumbered Estates Acts, 1854, 1858, and 
1862, fail in accomplishing the beneficial objects that 
they were intended to attain under the peculiar cir
cumstances affecting West India property, particularly 
its mode of cultivation, and the delay which often 
unavoidably occurs between the conditional order for 
sale and the sale, on account of the distance of the 
colonies from England; and whereas it is absolutely 
necessary that provisions should be made to protect 
estates against pillage and deterioration during the 
progress of the proceedings after the petition for sale 
hath been presented; Be it enacted by the Governor, 
Council, and Assembly of the said island of Saint 
Vincent and its dependencies as follows

1. That whenever the Commissioners shall have Power to ap- 
made any conditional order for sale of any lands under viands afterr 
these Acts, they shall have the same powers of conditional 
appointing a receiver or receivers of such lands, or order for sale- 
any part thereof, as the Court of Chancery in England 
has of appointing a receiver of the rents and profits 
of any lands within the jurisdiction of such Court in a 
suit relating to such lands; and the receiver or 
receivers so appointed shall from the date of such 
appointment have and possess all the powers, autho
rities, rights, and privileges, which receivers appointed 
by the Court of Chancery in England have in respect 
of the lands over which they are appointed receivers, 
subject to such general rules as the Commissioners 
in England shall from time to time make under the 
Principal Act.

2. Every receiver so appointed by the Commis- Security by, 
sioners shall give such security for the due perfor- 
mance of his office as the Commissioners shall receiver, 
require; and shall be entitled to such remuneration
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by salary, commission, or otherwise, as the Commis
sioners shall direct, subject to such general rules as 
the Commissioners in England shall from time to time 
make under the Principal Act; and the balance due 
to such receiver in respect of such salary, commission, 
or other remuneration in respect of such sums as he 
may have properly expended in the management and 
cultivation of such lands, shall be a charge on such 
lands in priority to all incumbrances thereon.

3. Teat it shall be open to any owner or incum
brancer to make application by petition to the Com
missioners for the appointment of such receiver or 
receivers pursuant to the provisions of this Act- and 
that such petition shall state the grounds of such 
application, and be supported by affidavit in all its 
material facts, and if no opposition be made thereto, 
or being made it shall appear to the Commissioners 
insufficient, the Commissioners shall make such order 
therein as shall be just; and the costs on all such 
application shall be costs in the suit, and shall be the 
same as those allowed for like services performed in 
the Court of Chancery according to the docket of fees 
used m that Court, and the practice and proceedings 
on all such applications shall be according to the 
practice of the Court of Chancery until altered or 
varied by any order or orders made or to be made by 
the Commissioners in England.
«for a11 Proses be cited as 
/ indian incumbered Estates Amendment

ACLj loOd.

1854” Incumbered Estates Act,
1858’” “ TI? w®? Jndian Incumbered Estates Act, 
1862” andlyr! ^an Numbered Estates Ac^ 
the context n J i® S0 ^ar as *s consistent with one Act d °bj °f SUCh Acts’ be construed as
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TOBAGO.
(Order in Council, dated 31st July, 1858).

An Act for carrying into execution in Tobago “The 
West Indian Incumbered Estates Act, 1854.” 
(13th January, 1858).

Whereas, by an Act of the Imperial Parliament, Preamble, 
made and passed in the 18th year of the reign 
of her Most Gracious Majesty Queen Victoria, to be 
recited as “The West Indian Incumbered Estates 
Act, 1854,” it is amongst other things enacted and 
provided that her Majesty may, from time to time, by 
Order in Council, direct the said Act to come into 
operation in any of the colonies mentioned in die 
schedule to the said Act annexed, and that thereupon, 
but not otherwise, the same should have the force of 
law in such colony ; provided always, and it is thereby 
expressly declared, that no such Order in Council 
shall be made until the Legislature of such colony has 
presented an address to her Majesty praying her 
Majesty to issue such order, and has also, to the 
satisfaction of her Majesty’s Principal Secretary of 
State for the Colonies, made provision for the pay
ment of the salaries of the Local Commissioners, and 
of all such assistants, secretaries, clerks, messengers, 
and officers as may be appointed under the said 
Act in the said colony, and of such other expenses 
of carrying the said Act into execution as are there
inbefore directed to be provided for by the Legisla
ture of the colony; and whereas the colony of 
Tobago is one of those named in the said schedule, 
and it would be of much advantage to the island that 
the said Act should have the force of law in this 
colony ; and whereas the extent of the public revenue 
of this island does not enable the Legislature to pro
vide adequate salaries for such officers as may be 
appointed for carrying into execution in this colony 
the provisions of the aforesaid Act, and it is there
fore intended to make other provisions by way of re
muneration in lieu of such salaries: be it therefore 
enacted by the Governor, the Legislative Council, 
and Elective Legislative Assembly of Tobago, that the 
Commissioners to be appointed in pursuance of the

Commission
ers to be ap
pointed in 
the colony to 
be entitled to 
certain fees 
to be fixed by 
the Commis
sioners in 
England
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Secretary of 
Commission-

Provost
marshal.

To be entitled 
to certain fees 
in respect of 
their ser
vices.

Fees how 
fixed.

Fees to be 
paid by 
suitors in the 
Court thereby 
established.

Penalty for 
extortion.

said recited Act in this colony of Tobago shall be- 
entitled to have, receive, and take, in and as and for 
remuneration for the services and duties to be by him 
or them performed, such fees in respect of the busi
ness and duties to be performed under the said re
cited Act as shall be fixed and settled bv the Com
missioners in England under the 13th section of the 
said recited Act, subject to such disallowance or 
alteration by the Legislature of this colony as is in 
and * Said- last"mentioned section of the said 
recited Act mentioned.
Plfs\ Court of Common
Pleas of this colony shall be the Secretary of the said 
Commissioners under the said recited Act, and the 
Provost-marshal and his lawful deputy shall be the 
sole executive officer of the said Commissioners for 
the service of all process to be issued by the said Com
missioners; and such Secretary and Provost-marshal 
respectively shall, m respect of the duties and services 
to be by them respectively performed, be entitled to 
sSd b^hlr*3 take sueh fees.as sha11 be fixed and 
settled by the Commissioner or Commissioners under 

m the-sal? West imitan Incumbered Estates 
c“?taincd> subjeet to such disallowance or 

alteration as therein mentioned.
hv í“’ when se‘tled and approved asttvlW” Pr0Tided’ Shal1 be demand- 

i \ and payable to the respective persons to 
the serviceT'to |hal* be awarded as remuneration for 
and shall he 'j™ resPectively performed,Zurito be hy ‘be suitors in th¿

shall demand Sr take X bnHPr°""^^ °f this Act’ 
respect to auv dutaor greater fee “
required to be* performed lum- Performed> or 
every such person shall Said recited Act>«ndythe p^aggrievea mT °f “‘"‘‘T’ 
offending officer bTSn^ against the

o ony, and, on conviction, such officer shall suffer
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such punishment by fine or imprisonment, or both, as 
the Court may award, and he shall also be answerable 
to the party aggrieved in treble the amount of the 
sum demanded or taken, to be recoverable in any of 
the Courts of this colony by action or plaint of debt, 
according to the jurisdiction of such Court.

4. That every person to whom any fee shall be 
payable under the provisions of this Act, or the said 
recited Act, shall cause a list or schedule of all such 
fees to be publicly exhibited at all times in his office 
or place of business under a penalty of five pounds, 
to be recovered as last aforesaid ; and the Chief Com
missioner for this Government, if more than one shall 
be appointed under the said recited Act, or the Com
missioner, if only one, shall cause a list of all fees 
authorised to be received by the Commissioners or 
Commissioner, and the officers acting under him or 
them to be inserted at the public expense in the offi
cial Gazette of the said island, and in the several 
newspapers of the said island, before any proceedings 
are had or taken in the Court to be established in this 
colony under the said recited Act, and before any 
fee shall be demanded or become payable under the 
same.

5. That this Act shall not come into operation until 
her Majesty’s pleasure thereon shall be signified and 
made known.
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VIRGIN ISLANDS.
(Order in Council, dated 7th March, 1860.)

An Ordinance to make provision for carrying into 
execution in the Virgin Islands ‘‘The West Indian 
Incumbered Estates Acts 1854, 1858.” (29th De
cember, 1859.)

Whereas by the Acts of the Imperial Parliament of Preamble, 
her Most Gracious Majesty Queen Victoria, to be 
cited as “ The West Indian Incumbered Estates Acts 
1854, 1858,” it is, amongst other things, enacted and 
provided, that her Majesty may, from time to time, by 
Order in Council, direct the said Acts to come into 
operation in any of the colonies mentioned in the 
schedule to the said Act of 1854 annexed, and that 
thereupon, but not otherwise, the same should have
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the force of law in such colony: provided always, 
and it is thereby expressly declared, that no such Order 
in Council shall be made, until the Legislature of such 
colony has presented an address to her Majesty, pray
ing her Majesty to issue such order, and has also, to 
the satisfaction of her Majesty’s Principal Secretary 
of State for the Colonies, made provision for the pay
ment of the salaries of the Local Commissioners, and 
°f assistants, secretaries, clerks, messengers,
and officers, as may be appointed under the said Acts 
m the said colony, and of such other expenses of 
carrying the said Acts into execution, as are therein 
before directed to be provided for by the Legislature of 
the colony: and whereas the colony of the Virgin 
Islands is one of those named in the said schedule, 
but, by reason of the impoverished state of the colony’ 
with a diminished trade and revenue, it is unable to 
meet its present liabilities and expenditure, and no 
fund exists or can be provided, from which to make 
provision out of the public revenue for payment of 
salary of holders of offices to be created as contem
plated by the said hereinbefore in part recited Acts r 
and whereas the Legislative Council of the Virgin 
islands has, by an humble address, prayed her Most 
gracious Majesty that she will be pleased to issue an 
Order m Council directing the said recited Acts to 
come into operation within these her Majesty’s Virgin 
s an s . and whereas it is deemed absolutely necessary

£7 are- ,°f VirSin G’aada> that the provi- 
i.U 't ^ets should be operative in

simp if J1 S ; \?d* ? the only means °f obtaining the 
that in lieu of salaries, nub^c tO and Payfrom the

to be annointpd Commissioner or Commissioners 
iemunerated bvU?der ?ld recited Acts 
remunerated by fees, to be paid bv the suitors or persons prosecuting and defending A saitors or 
ceedings under the said recked ActsDuroose wplnnr» -Acts, and for that

of th® Commis-

Legislative CounrifV^^ thTe, Go'ernor »“d
Commissioned to be ap^ Wands> that th® 
said recited lets in fho £Pol.nted m pursuance of the to bavT ree^^ entitled
neratiou for the services and dfcoX
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them performed, such fees in respect of the business 
and duties to be performed under the said recited 
Acts as shall be fixed and settled by the Commis
sioners in England, under the 13th clause of the said 
recited Act of 1854 subject to such disallowance or 
alteration by the Legislature of these islands, as is 
in and by the said last mentioned clause of the said 
recited Act of 1854 mentioned.

2. The Secretary of the General Court of the 
Virgin Islands, or his lawful deputy, shall be the 
secretary to the said Commissioners, under the said 
recited Acts ; and the Provost-marshal or his lawful 
deputy, shall be the sole executive officer of the said 
Commissioners, for the service of all process to be 
issued by the said Commissioner; and such Secretary 
and Provost-marshal respectively shall, in respect of 
the duties and services to be by them respectively 
performed, be entitled to have, receive, and take such 
fees as shall be fixed and settled by the Commissioner 
or Commissioners, under the powers in the said 
“West Indian Incumbered Estates Act 1854” con
tained, subject to such disallowance or alteration as 
therein mentioned.

3. All such fees, when settled and approved as by 
the said recited Act is provided, shall be demandable 
by and payable to the respective persons to whom the 
same shall be awarded as remuneration for the services 
to be by them respectively performed, and shall be 
payable and paid by the suitors in the Court, to be 
established under the said recited Acts in these islands; 
and payment of all such fees shall and may be 
demanded by any person to whom the same are made 
payable, before he shall be required to perform the 
duty or service in respect of which any such fee shall 
be payable : and if any person to whom any fee shall 
be so given, under the provisions of this Ordinance 
shall demand or take any greater or other fee, in 
respect of any duty or service by him performed or 
required to be performed under the said recited Acts, 
every such person shall be deemed guilty of a petty 
misdemeanour and of extortion, and shall be liable on 
conviction before any justice of the peace, to forfeit 
and pay a penalty not exceeding twenty-five pounds, 
and to make amends to the party aggrieved in treble 
the amount demanded, and the mode of procedure for 
the recovery and enforcement of such penalty and
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amends shall be according to the Act of the Virgin 
Islands entitled “ An Act to facilitate the Performance 
(e ^he Duties Justices of the Peace out of Sessions 
“ with respect to Summary Convictions and Orders.” 

SK* f Every per’°.n to whom any fee shall be payable, 
exhibited under the provisions of this ordinance, or the said 
SSeofoSson recited ^cts’ sh?U cause a Iist or schedule of all such 
entitled fees to be publicly exhibited at all times in his office
thereto. or place of business, under a penalty not exceeding five

pounds, to be recovered as last aforesaid.
Suspending 5- This ordinance shall not come into operation 
Clause. until her Majesty’s pleasure thereon shall be signified 

and made known and duly published in the” Road 
Town of Tortola.

ST. CHRISTOPHER.
(Order in Council, dated 26th March, 1860).

to. render operative in the Island of St. 
Christopher the provisions of the West Indian 
Incumbered Estates Act, 1854, 1858. (8th Decern- 
mCEj loOv/,J

Preamble. Whereas by “ The West Indian Incumbered Estates 
the reifn’ f”?de paSSed in the 18th year °* 

1 er Most G>™°us Majesty Queen 
M^ymay thing. enacted that her
dS ^ ?me tOtime> by Order i“ Council,

to her Majesty, praying Yer ay^es,ented 
order, and hasKS ? Majesty to issue such 
Principal Secretary of Stete fbr the C .MaJest/s 
provision for the pay ment of th 9olo“ies» made 
Commissioners and'of nil c ?e $aaries of the Local senders, anTXmsll^“’^
-d Act in the said co/ony, S^T^ot^
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expenses of carrying the said Act into execution as 
are thereinbefore directed to be provided for by the 
Legislature of the colony : and whereas the said Act 
has been amended by an Act “The West Indian 
Incumbered Estates Act, 1858,” made and passed 
in the 21st and 22nd years of the reign of her 
Most Gracious Majesty Victoria, whereby the said 
two several Acts are directed to be construed as 
one Act, and to be cited as “ The West Indian 
Incumbered Estates Acts, 1854, 1858 and whereas 
the colony of St. Christopher is one of those named 
in the said schedule, and it is desirable to secure for 
the said colony and its dependency, Anguilla, the 
advantages of the provisions of the said Acts : and 
whereas it is not expedient to provide salaries for such 
officers as may be appointed to carry into execution 
in this colony the provisions of the aforesaid Acts, but 
it is necessary to make other provisions by way of 
remuneration in lieu of such salaries : be it therefore 
enacted by the Officer administering the Government 
of the islands of St. Christopher and Anguilla, and by 
the Council and Assembly of the same,

1. That the Commissioners to be appointed in pur
suance of the said recited Act in the colony of St. 
Christopher, shall be entitled to have, receive, and take, 
in and as and for remuneration for the services and 
duties to be by him or them performed, such fees in 
respect of the business and duties to be peiformed 
under the said recited Act, as shall be fixed and settled 
by the Commissioners in England under the 13 th 
section of the said first recited Act, subject to such dis
allowance or alteration by the Legislature of this 
colony as in and by the said last-mentioned section of 
the said first recited Act mentioned.

2. That the Secretary of the Court of Queen’s Bench 
and Common Pleas of the colony shall be the Secre
tary of the said Commissioners under the said recited 
Acts, and the Provost-marshal or his lawful deputy 
shall be the sole executive officer of the said Commis
sioners for the service of all process to be issued by the 
said Commissioners; and such Secretary and Provost- 
inarshal respectively shall, in respect of the duties and 
services to be by them respectively performed, be 
entitled to have, receive, and take such fees as shall 
be fixed and settled by the Commissioner or Commissioners under the powers in the said West Indian
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Fees to be 
paid by 
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established.

Incumbered Estates Acts contained, subject to such 
disallowance or alteration as therein mentioned.

3. That all such fees, when settled and approved 
as by the said first recited Act is provided, shall be 
demanded by and payable to the respective persons to 
whom the same shall be awarded as remuneration for 
tbc services be by them respectively performed, and 
shall be payable and paid by the suitors in the Court 
to be established under the said recited Acts in this 
colony and payment of all such fees shall and may be 
demanded by any person to whom the same are made 
payable before he shall be required to perform the 
duty or service m respect of which any such fee shall be 
payable : and if any person to whom any fee shall be 
so given, under the provisions of this Act, shall demand 
or take any greater or other fee in respect of anv duty 
or service by him performed, or required to be per- 
u said recited Acts, every such person

shall be deemed guilty of extortion; and the party 
aggrieved may proceed against the offending officer 
by criminal information or indictment in her Majesty’s 
Court of Queen s Bench and Common Pleas of this 
colony; and, on conviction, such officer shall suffer 
uch punishment by fine, or imprisonment, or both, 
^ tIie Court may award, and he shall also be answer- 

n paJty aggrieved in treble the amount of 
of °r taken» be recoverable in any
accordim* tew ^he.c°lo“y by action or plaint of debt, 
according to the jurisdiction of such Court.
able un^ t k7 perS<^ to whom any fee sha11 be pay- 
«¿U aX this Act> “ the saidfeestobenuhlkli W '1st °r schedule of all such 
or place of bukeV under• a pe^tv rf 7“

“e aZ^ if m°re than one shall
Commissioner, if only one shill i^CtS* Or the 
fees authorised to be received bvthl r ‘St S“Ch 
or Commissioner and thA Im by 1 . Commissioners them, to bTTnserted a^
official Gazette of the^lu^ “ ‘*le
mgs are had or taken in the ? any Proceed’
this colony under the said recked Ac?6 e?ab‘,shed iu 
fee shall be demanded, or become ™ hi n!y 
same, oecome payable under the
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5. That this Act shall not come into operation until
her Majesty’s pleasure thereon shall be signified and into opera- 
made known. tion.

JAMAICA.
(Order in Council, dated 26th June, 1861.)

An Act for carrying into execution in this Island 
“The West Indian Incumbered Estates’ Acts, 1854, 
1858.” (March, 1861.)

Whereas by an Act passed in the Imperial Par
liament, made and passed in the 18th year of the 
reign of her Most Gracious Majesty Queen Victoria, 
to be cited as “ The West Indian Incumbered Es
tates Act, 1854,” it is, amongst other things, enacted 
that her Majesty may, from time to time, by Order 
in Council, direct the said Act to come into opera
tion in any of the colonies mentioned in the schedule 
thereto annexed; and that thereupon, but not other
wise, the same should have the force of law in such 
colony; and it is, therefore, expressly declared that no 
such Order in Council shall be made until the Le
gislature of such colony has presented an address to 
her Majesty, praying her Majesty to issue such 
order; and' has, also, to the satisfaction of her Ma
jesty’s Principal Secretary of State for the Colonies, 
made provision for the payment of such Commis
sioners and officers as may be appointed under the 
said Act, and such other expenses of carrying the 
same into execution as are thereinbefore directed to 
be provided for by the Legislature of the colony: 
and whereas, by a certain other Act of the Imperial 
Parliament, made and passed in the 21st and 22nd 
years of the reign of her said Majesty, to be 
cited as “ The West Indian Incumbered Estates Act, 
1858,” it is, amongst other things, enacted that the 
said two recited Acts may, for all purposes, be cited 
as te The West Indian Incumbered Estates Acts, 1854, 
1858:” and whereas the colony of Jamaica is one 
of those named in the schedule annexed to the firstly- 
recited Act, and it is expedient that the two recited 
Acts should have the force of law in this colony : 
*n(] whereas, the extent of the public revenue in this 
island does not enable the Legislature to provide

Preamble.
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adequate salaries for such officers as mav be appointed 
for carrying into execution in this colony the provi
sions of the recited Acts, and it is therefore intended to 
make other provisions, by way of remuneration, in lieu 
of such salaries : be it therefore enacted by the Go
vernor, Legislature, Council, and Assembly of this 
island, and by the authority of the same, as follows:

1 he Commissioners to be appointed in pursuance 
of the recited Acts m this island shall be the Judges 
of the Supreme Court for the time being, or any two 
of them when sitting in the Supreme Court, as by 
law established and held, or at such other times in 
vacation as such Judges shall appoint, for the holding 
of sittings for the purposes of this Act, and shall 
have whenever sitting, as herein provided, jurisdiction 
ovei all matters to be brought before them in the 
Acts11 tO be S° establlshed under this an<i the recited 

nf2;kTheiClerk°Vh, SuPreme Court of Judicature 
of the colony, or his lawful deputy, shall be secretary 
on 1 a SSd Commissioners under the recited Acts; 
and the Provost-marshal, or his lawful deputy, shall 
C± e Officer of the said Judge*. « 

■ SdbT I r e Se-vi“ °f a11 Process to be 
and rrnvLi sald Commissioners ; and such clerk 

respectively shall, in respect of 
formed u and “TJ“ t0 be bJ‘hem respectively per- ieesX shall h'T'i tO?ave’ receive, and tnke^ch 

mentioned. y th 13th sectlon of such Act
this and^he8 said^Xcited
to be instituted under thi an/iS& ?? Pr.oc®edinSs 
such fees in respect of thl k • th Said recited Acts, 
bv such Judges as and duties to bethis and the faid “eSdTeE^
Commissioners in England, under by h?
the said first recited A of «k-x , 13th section of 
disallowance or alteration’ bv h?™ever’ to sueh 
colony as in and by the said Le?lslature of this 
such Act provided. d last’mentioned section of

CaJ Repealed. See p, 18G.
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4. Such several fees shall be paid by means of 
stamps, to be impressed on the several proceedings to 
be had and taken in such Court; and such stamps 
shall be procurable from the office of the Receiver- 
General, or other person authorised by law to distri
bute stamps, and no discount shall be allowed in 
respect of such stamps.

5. The Commissioners shall respectively be paid, 
on the warrant of the Governor, by means of the fund 
to be created from stamp duties, as herein provided, 
for the services and duties to be performed by them 
under this and the recited Acts, such respective salary 
or remuneration as shall be ascertained and fixed, in 
proportion to the respective number of days each such 
Commissioner shall sit in such Court.

6. Such fees, when settled and approved as by the 
recited Acts and this Act is provided, shall be 
demanded by, and payable to, the Secretary and 
Provost-marshal, or deputy respectively, to ™ 
the same shall be awarded, as remuneration for the 
services to be by them respectively performed ; and 
shall be payable and paid by the suitors in the Court 
to be established under the recited Acts, and tins 
Act. or either of them, in this colony; and payment 
of all such fees shall and may be demanded by any 
person to whom the same are made payable, betoie 
he shall be required to perform the duty or service 
in respect of which any such fee shall be payable, 
and if any person to whom any fee shall be so given, 
under the provisions of this Act, shall demand or take 
any greater or other fee in respect of any duty or 
service by him performed, or required to be performed, 
under the said recited Acts, or either of them, every 
such person shall be deemed guilty of a petty misde
meanour and of extortion, and shall be liable, on 
conviction before any two justices of the peace, o 
forfeit and pay a penalty not exceeding twenty P°un 
nor less than five pounds, and to make amends 
the party aggrieved in treble the amount demande , and such pfnalty and amends shall be recovered and 
enforced, according to the provisions of any Act no 
or hereafter to be in force relating to summ“J P, 
ceedings before justices: provided that suchPeI. - 
and -intends may be proceeded for and enforced eonso"! form of proceedings in one summons, 
and conjoined in all the other process therefor.

7. That the Secretary and Provost-marshal shall
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cause a list or schedule of all fees payable to be pub
licly exhibited at all times in their offices or places of 
business, under a penalty of five pounds, by each to 
be recovered as last aforesaid; and the Judges ap
pointed under this Act shall cause a list of all 
S? « ? be- Pu^lshed> at the public expense, in 
the Jamaica Gazette, by Authority/’ before any 
proceedings are had or taken in the Court to be esta
blished m this colony under the recited Acts, and 
undertime manded OT payable

ACt sball1not come into operation until her 
kioX^b^ be Si^nified and ma^known by the Governor, by a notification in the

Jamaica Gazette, by Authority.”

Preamble.

1st Sect. 24 
Viet. cap. 4, 
repealed.

Any three 
■J udges of 
Supreme 
Court to be 
Commis
sioners.

JAMAICA.
An Act to amend the Act of the 24th Viet., c. 4 for 

carrying into execution in this island, “The West 
Indian Incumbered Estates Acts, 1854, 1858” 
(January, 1862.)

Whereas, for conformity with the Act of the Imperial 
Parliament, to be cited as “ The West Indian Incum- 
thTlcf^ Aci’ ^f4’” * is
24th vtt a ,Le2lslaturc of this island of the 
island “Th/w ^carrying into execution in this 
1854 185« ” ^estIn(han Incumbered Estates Acts, 
sion^ the number of Commisl
it therefore ln this colony thereunder : Be
Counci/and ZemV^-
authority of the cameras follows’^ ’ by ‘he

AC‘ °f the Ja‘ 

from time time 
in this colonyf shall be ,ImPerial Acts
the SupremeyCourt for the^m^h °f the.JudoCS of 
two of whom, to be sn wbo’ or any
sitting, at such times and pE”aslnch h'’ 
or any two of them shall « ?s s«ch three Judges, 
sittings for the purposes oTfhL f°V5e boldin? of 
jurisdiction over alF matters Jec\ted Acts’ have 
them in the Court to be est^blish^ brou?bt bef°re 
the recited Acts of ih« t sta .shed, as provided under LegislatureParliament, and the
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ANTIGUA.
(Order in Council, dated 1st November, 1864).

An Act for carrying into execution in Antigua ct The 
West Indian Incumbered Estates Acts, 1854, 1858, 
1862.” (Dated 27th May, 1864.)

Whereas by “The West Indian Incumbered Estates 
Acts, 1854, 1858, and 1862,” it is, amongst other 
things, provided that her Majesty may from time to 
time by Order in Council direct the said Act to come 
into operation in any of the colonies mentioned in the 
schedule to the Principal Act annexed, and that there
upon, but not otherwise, the same should have the 
force of law in such colony: provided always, and it 
is thereby expressly declared, that no such Order in 
Council shall be made until the Legislature of such 
colony has presented an address praying her Majesty 
to issue such Order, and has also, to the satisfaction 
of her Majesty’s Principal Secretary of State for the 
Colonies, made provision for the payment of the sala
ries of the Local Commissioners and of all such as
sistants, secretaries, clerks, messengers, and officers as 
may be appointed under the said Act in the said 
colony, and of such other expenses of carrying the 
said Act into execution as are thereinbefore directed 
to be provided for by the Legislature of the colony : 
and whereas the colony of Antigua is one of those 
named in the said schedule, and it would be of much 
advantage to the island that the said Acts should 
have the force of law: and whereas the public 
revenue of this island does not enable the Legislature 
to provide adequate salaries for such officers as may 
be appointed for carrying into execution m this 
colony the provisions of the aforesaid Acts, and it is 
therefore intended to make other provision by way-or 
remuneration in lieu of such salaries: be it enact. 
by the Governor, the Council, and Assembly as 
^The Commissioners to be appointed in pursuance 
of the said recited Acts in this colony of A^as 
shall be entitled to have, receive, and® t be 
and for remuneration for the services an

Remunera
tion of Local 
Commission
ers.
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by him or them performed, such fees in respect of the 
business and duties to be by him or them performed 
U^eri Acts, as shall be fixed and
settled by the Commissioners in England under the 
13th section of the said Principal recited Act, sub
ject to such disallowance or alteration bv the Legisla
ture of this colony, as is m and by the said last men- 
tlO96 mfectIOn of the said Principal Act mentioned, 
nf ?ecretary the Court of Common Pleas 
of this colony shall be the Secretary of the said 
Commissioners under the said recited Acts, and the 
Provost-marshal and his lawful deputy shall be the 
sole executive officer of the said Commissioners for 
the service of all process to be issued bv the said 
Commissioners, and such Secretary and Provost- 
marshal respectively shall in respect of the duties 
entitlA7+CeV° be by-them respectively performed, be 
entitied to have receive, and take such fees as shall 
b fixed and settled by the Commissioner or Commis
sioners under the powers in the said “ West Indian 
Incumbered Estates Act, 1854, 1858, and 1862 ” con- 
thX£me^ SUCh disaUowance alteration as 
inerem mentioned.

Fees to be 
payable in 
advance.
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1aS ore bed «i’l 
^bMy*Site^^^ °f a" ®ech fees to 
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recovered bv action of ^ebt in tl P°UrdA’ to be 
Pleas of this colony, and the CWefCC 9om“on 
this Government, if more than oni C",“1“lon? 
under the said recited Art. J ’ X° be aPP01nted 
onlv one shnll no« Acts, or the Commissioner, if 
received bv thp C SG a ° aP ^ees authorised to be* by the Commxssioner or Commissionersand
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the officers acting under him or them, to be inserted 
at the public expense in one of the newspapers of the 
said island, before any proceedings are had or taken 
in the Court to be established in this colony under 
the said recited Acts, and before any fee shall be 
demanded or become payable under the same.

5. Whenever the Commissioners shall have made ofPrpec?iv?^ 
any conditional order for sale of any lands under 
these Acts they shall have the same powers of 
appointing a receiver or receivers of such lands or 
any part thereof as the Court of Chancery in England 
has of appointing a receiver of the rents and profits of 
any lands within the jurisdiction of such Court in a 
suit relating to such lands, and the receiver or 
receivers so appointed shall from the date of such 
appointment have and possess all the powers, autho
rities, rights, and privileges which receivers appointed 
by the Court of Chancery in England have in respect 
of the lands over which they are appointed receivers, 
subject to such general rules as the Commissioners in 
England shall from time to time make under the 
Principal Act.

6. Every receiver so appointed by the Commis- Security to be 
sioners shall give such security for the due perfor- receiver 
mance of his office as the Commissioners shall require, 
and shall be entitled to such remuneration by salary, 
commission, or otherwise, as the Commissioners shall 
direct, subject to such general rules as the Commis
sioners in England shall from time to time make 
under the Principal Act, and the balance due to such 
receiver in respect of such salary, commission, or other 
remuneration, or in respect of such sums as he may 
have properly expended in the management and culti
vation of such lands shall be a charge on such lands 
in priority to all incumbrances thereon.

7, That it shall be open to any owner or incum- Application 
brancer to make application by petition to the Com- 
missioners for the appointment of such receiver or ceiver. 
receivers pursuant to the provisions of this Act, and 
that such petition shall state the grounds of such 
application and be supported by affidavit in all its 
material facts, and if no opposition be made thereto, 
or being made, shall appear to the Commissioners 
insufficient, the Commissioners shall make such order 
thereon as shall be just, and the costs on all such 
applications shall be costs in the suit, and shall be the
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same as those allowed for like services performed in 
the Court of Chancery according to the docket of fees 
used in that Court, and the practice and proceedings 
on all such applications shall be according to the 
practice of the Court of Chancery, until altered or 
varied by any order or orders made or to be made by 
the Commissioners in England.

8. This Act shall not come into operation until her 
Majesty’s pleasure thereon shall be signified and made 
known.
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TABLES OF FEES.

TABLE OF FEES AND COMMISSIONS
TO BE TAKEN UNDER “THE WEST INDIAN INCU3I- 

BERED ESTATES ACTS, 1854, 1858, 1862,” IN RESPECT 
OF PROCEEDINGS IN ENGLAND.

On and after the 1st November 1862, the following 
lees shall be payable to the Commissioners in England, 
upon the following proceedings in England 
~ . £ s. d.
Un the presentation of every petition for

sale, exchange, or partition.................. 2 0 0
On the making of every absolute order for

sale, exchange, or partition .................. 2 0 0
On settling the particulars of sale or scheme

for exchange or partition ...... 2 0 0
On settling the schedule of incumbrances, 

or confirming award of exchange or par
tition.................................. ... .......... 2 0 0

On every issue directed to be tried before a
jury •:................ •................................ 2 0 0

On taxation of every bill of costs . 0 10 0
The following commission shall be payable to the 

Commissioners in England, and deducted from the 
moneys to be produced by the sale of any estates as to 
which proceedings have beentakenin England, whether 
the same shall be sold in England or in any colony :—

One poundper cent, on thegross amount of the pur
chase money; the same to be in addition to the per
centage (if any) which may be payable to the Local 
Commissioner or Secretary of any colony under the

Table of Fees ” fixed by the Commissioners of the 
said Acts for such colony.

31st October, 1862.
Henry James Stonor,

Chief Commissioner.
Frederic Rogers,

Assistant Commissioner.
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TABLE OF FEES
THAT MAY BE DEMANDED AND TAKEN WITHIN THE 

ISLAND OF ST. VINCENT, UNDER THE 'WEST INDIAN 
INCUMBERED ESTATES ACT, 1854.

Local Commissioner.
£ s. d.

For every petition for sale, exchange, or 
partition..............................................3 0 0

Upon every conditional order.................. 10 0
For every notice of opposition .. .. 10 0
Upon every final decree .......................... 4 0 0
For attendance at sale, &c., where pro

ceeding commenced and completed in 
the colony, out of every ^100 realised 0 10 0

Where proceedings commenced in Eng
land, ditto .....................................0 5 0

Where proceedings, commenced and con
tinued till after sale, are transferred to
England, ditto ..................................0 5 0

Where after proceedings commenced in 
England, the sale takes place in the 
colony, and proceedings are transferred 
back to England before allocation of 
the funds ..........................................026

If no Sale is finally effected, or if commis
sion calculated as above would amount 
to less, a sum of ...................................600

Secretary.
Entering every petition for sale, ex

change, or partition ...................... 0 2 6
Other entries {specified in Table) 5 ° and 6

„ <036
Minuting formal decree .................. 10 0
But where more than three days’ hearing

merits on open Court—per diem 
additional .. ................ 0 15 0

Certificate of the several proceedings 0 5 0
Searching records of Court . . .. ^010
For attendance at sale, where proceedings 

are commenced, continued, and com
pleted in the colony, out of every .=£100 
realised............................ .. .. ..050
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£ s. d.
Where proceedings are commenced in Eng

land, ditto ..................................... 0 2 6
Where proceedings commenced, and after 

sale transferred to England..............0 2 6
Where after proceedings commenced in 

England, the sale takes place in the 
colony, and proceedings are transferred 
back to England before allocation of the 
funds ............................................. 0 1 0

If no sale is finally effected, or if commis
sion calculated as above would amount to 
less, a sum of..................................... 3 0 0

Preparing schedule of incumbrance per 
folio..................................................... 0 2 6

Upon any issue that may be directed by the
Court before a jury, the same fees as are 
now receivable before the Supreme Court 
of Judicature.........................................

For taxation of every bill of costs—
For every ¿£100 of the amount of such 

bill when taxed .. ..................2 10 0
For each copy of petition required by

parties or by order of Court, per folio .. 0 0 4
If less than 6 folios.................. .. 0 20

Copies of any other documents, per folio. .003 
If less than 6 folios .. ......... 0 1 6

Attesting copy of every petition or other 
document .....................................

Provost-marshal.

For serving a notice................................ 0 5 0
If out of Kingstown (exclusive of mileage) 0 10 0 
Extra per mile, going and returning (if out of

Kingstown) ............... . ................. 0 0 8
If in any other island within the Govern

ment in addition to expenditure actually 
incurred in travelling, but not in sub
sistence .« ........................................ 3 0 0

For each witness, if subpoenaed .. .. 0 7 6
Executing contempt process, where person 

taken ............. ......................... 1 13 6
Ditto on return “ non est inventus ” .. 0 10 6
Every day such person continues in custody 0 3 4
Attendance each day on any hearing ..050

K
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£ S. <L
Every mile travelled in service of notice 

on tenants or others .......................... 0 1 6
Upon any issue directed to be tried before 

a jury, the same fees as would be pay
able in the Supreme Court of Judicature

Upon final judgment.......................................10 0
Edmund Phipps,

Chief Commissioner.
Frederic Rogers, 

Assistant Commissioner.
14tb July, 185/.

TABLE OF FEES
THAT MAY BE DEMANDED AND TAKEN WITHIN THE 

ISLAND OF TOBAGO, UNDER THE WEST INDIAN INCUM
BERED ESTATES ACT 1854, 1858, 1862, 1864, AS APPROVED 
AND FIXED BY THE COMMISSIONERS OF THE SAtD 
ACTS.

The following per centage shall be paid to the Local 
Commissioner and Secretary on the final allocation of 
the moneys to be produced by the sale of any estate 
under the above Acts :—

1. Where proceedings are commenced and com
pleted in the colony :

To the Local Commissioner, One per cent.,
To the Secretary, One half per cent.,

On the gross amount of purchase-money.
2. Where proceedings are either commenced in the 

colony and completed in England, or commenced 
m England and completed in the colony,

To the Local Commissioner, One half per cent.,
To the Secretary One quarter per cent..

On the same.
commenced and com- pleted m England, but the sale takes place in the 

colony, 1
To the Local Commissioner, One quarter per cent.. 
To the Secretary, One eighth per cent..

On the same.
And the following fees shall be paid to the Local 

Commissioner, Secretary, and Provost-marshal, by
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the petitioner- or other parties having the conduct of 
the sale : —

To the Local Commissioner.
s. d.

On the presentation of every petition for 
sale, exchange, or partition..............2 0 0

On the making of every absolute order for 
sale, exchange, or partition .. . .. 2 0 0

On settling the particulars of sale or scheme 
for exchange or partition . . . .. 2 0 0

On settling the schedule of incumbrances 
or confirming award of exchange or 
partition............................................. 20 0

On any issue tried before a jury . .. 2 0 0
On the transfer of any proceedings from 

England...................... . . .. 200
Each affidavit . ................................. 0 4 0
Every exhibit attached thereto.................. 0 1 0
Every order .........................................0 5 6
Every certificate................................  .. 013 6
Exemplification under seal ................. 0 13 6
Taking recognisance, each party bound .. 0 10 0
Attendance out of Court or out of chambers 0 10 0

To the Secretary.

On the presentation of every petition for 
sale, exchange, or partition.............. 10 0

On the making of every absolute order for 
sale, exchange, or partition.............. 10 0

On settling the particulars of sale or scheme 
for exchange or partition ............. 1 0 0

On settling the schedule of incumbrances 
or confirming award of exchange or par
tition .................................................10 0

On every issue tried before a jury .. .. 1 0 0
On the transfer of any proceedings from 

England............. ......................... I 0 0
On taxation of a bill of costs the same

payment as is receivable fora similar pur
pose in the Court of Common Pleas

For copies of documents, the same payment 
as is receivable for a similar purpose in the 
Court of Common Pleas

Filing every order or other proceeding .. 0 3 0



196 APPENDIX.

£ s. d. 
Enrolling decree, order, or other process.

for every folio of ninety words . ..010
Every certificate.........................................040
Minuting every order ..........................0 3 0

To the Provost-marshal.
For serving a notice, subpoena, or other 

process, if within the capital.............. 0 5 0
If out of the capital (exclusive of mileage) -0 10 0
Extra per mile (going and returning) .. 0 0 8
If out of the island in addition to expendi

ture incurred in travelling, but not in 
subsistence ......................................3 0 0

For executing contempt process where the 
person is taken ..............................110 0

Ditto on return, “ non est inventus ” .. 0 10 0
Every day such person continues in custody 0 3 4 
Attendance each day on any hearing or trial 0 5 0 
Delivering possession of lands and etne- 

ments for each separate estate, planta
tion or lot, besides mileage from the
capital at 8d. per mile going and returning 3 0 0

Making inventories and copies thereof 
when required, Is. per folio of every 
ninety words......................................

19th October, 1864.

Henry James Stonor, 
Chief Commissioner.

Frederic Rogers, 
Assistant Commissioner.

TABLE OF FEES
THAT MAY BE DEMANDED AND TAKEN WITHIN THE 

VIRGIN ISLANDS, UNDER “ THE WEST INDIAN INCUM
BERED ESTATES ACTS, 1854—1858,” AS APPROVED AND 
FIXED BY THE COMMISSIONERS OF THE SAID ACTS.

The following percentage shall be paid to the Local 
Commissioners and Secretary on the final allocation of 
the moneys to be produced by the sale of any estate 
under the above Acts :— J

1. Where proceedings are commenced and com
pleted m the colony:

To the Local Commissioner, One per cent
To the Secretary, One half per cent,,

On the gross amount of the purchase-money.
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2. Where proceedings are either commenced in the 
colony and completed in England, or commenced 
in England and completed in the colony :

To the Local Commissioner, One half per cent..
To the Secretary, One quarter per cent..

On the same.
3. Where proceedings are commenced and com

pleted in England, but the Sale takes place in the 
colony:

To the Local Commissioner, One quarter per cent.,
To the Secretary, One eighth per cent.,

On the same.
And the following fees shall be paid to the Local 

Commissioners, Secretary, and Provost-marshal, by 
the petitioner or other parties having the conduct of 
the sale:—

To the Local Commissioner.

On every petition for sale, exchange, or 
partition (whether a conditional order s. d. 
be made or not) ...........................2 0 0

On the making of every absolute order .. 2 0 0 
On settling the particulars of sale . ..200
On settling the schedule of incumbrances 2 0 0 
On any issue tried before a jury .. .. 2 0 0

To the Secretary.

On every petition for sale, exchange, or 
partition (whether a conditional order £ 
be made or not) ............................ 1

On the making of every absolute order .. 1
On settling the particulars of sale .. .. 1 
On settling the schedule of incumbrances I 
On any issue tried before a jury . .. 1 
In taxation of a bill of costs:

The same payment as is receivable for a 
similar purpose in the Supreme Court 
of Judicature.

s. d.
0 0
0 0
0 0
0 0
0 0

For copies of any documents :
—The same payment as is receivable for a 

similar purpose in the Supreme Court 
of Judicature.
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To the Provost-marshal.
£ s.

For serving a notice, subpoena, or other 
process, if within the capital............... 0 5

If out of the capital (exclusive of mileage) 0 10 
Extra per mile, going and returning . . .. 0 0
If out of the island of Tortola, in addition

to expenditure incurred in travelling, but 
not in subsistence.................................. 3 0

For executing contempt process where the 
person is taken .............................. 110

Ditto, on return “ non est inventus ” .. 0 10
Every day such person continues in custody 0 3 
Attendance each day on anv hearin» or

trial................................' .. .. 0 5
Henry James Stonor, 

Chief Commissioner.

d.

0 
0
8

0

0 
0
4

0

Frederic Rogers, 
Assistant Commmissioner. 

8th November, 1860.

TABLE of fees

ST TAKEX WITHIN THEST' CHRISTOPHER UNDER « THE WEST INDI YN

Loca} 
the moneys to be produced^hv tho fiinal a^ocatlon of 
under the“above Acts d by th Sale of an^ estate 

’■pZ&K <~need and eom- 

?Xe ¡^“oner’ 8::

2 WherepT
'eXnVa^X^^ commenced in the

To the Secretarv“0“’’ ha'f P“ Cent’
* ’ n« +i Une Quarter per cent., Un the same.
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s. d.
2 0 0

2 0 0

2 0 0

2 0 0
2 0 0

2 0 0

1 0 0

1 0 0

10 0

10 0
10 0

10 0

3. Where proceedings are commenced and com
pleted in England,, but the sale takes place in the 
colony:

To the Local Commissioner, One quarter per cent.. 
To the Secretary, One eighth per cent.,

On the same.
And the following fees shall be paid to the Local 

Commissioner, Secretary, and Provost-marshal by 
the petitioner or other parties having the conduct of 
the sale:

To the Local Commissioner

On the presentation of every petition for 
sale, exchange, or partition.............

On the making of every absolute order 
for sale, exchange, or partition

On settling the particulars of sale or 
scheme for exchange or partition ..

On settling the schedule of incumbrances 
or confirming award of exchange or par
tition ............................. ..................

On any issue tried before a jury
On the transfer of any proceedings from 

England.............................................
To the Secretary.

On the presentation of every petition for 
sale, exchange, or partition.............

On the making of every absolute order for 
sale, exchange, or partition.............

On settling the particulars of sale, or 
scheme for exchange or partition ..

On settling the schedule of incumbrances 
or confirming award of exchange or par
tition........................... .................

On every issue tried before a jury .. ..
On the transfer of any proceedings from 

England .. ...................................
On taxation of a bill of costs :

The same payment as is receivable for a 
similar purpose in the Supreme Court 
of Judicature.

For copies of any documents :
The same payment as is receivable for a 

similar purpose in the Supreme Court 
of Judicature.
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To the Provost-marshal.
£ s. d. 

For serving a notice, subpoena, or other
process, if within the capital................. 0 5 0

If out of the capital (exclusive of mileage) 0 10 0
Extra per mile, going and returning . . .. 0 0 8
If out of the island, in addition to expen

diture incurred in travelling, but not in 
subsistence ...................................... 3 0 0

For executing contempt process where the 
person is taken .............................. 110 0

Ditto on return, “ non est inventus ” .. 0 10 0
Every day such person continues in custody 0 3 4
Attendance each day on any hearing or 

trial......................................................... 05 0
Henry James Stonor, 

Chief Commissioner.
Frederic Rogers, 

Assistant Commissioner.
10th April, 1862.

TABLE OF FEES
THAT MAY BE DEMANDED AND TAKEN WITHIN THE 

ISLAND OF JAMAICA UNDER “ THE WEST INDIAN 
INCUMBERED ESTATES ACTS, 1854—58,” AS APPROVED 
AND FIXED BY THE COMMISSIONERS OF THE SAID

T U°wing percentage shall be paid to the 
ocal Commissioners and Secretary on the final allo

cation of the moneys to be produced by the sale of 
any estate under the above Acts — Y *

K tea™
°“ per cent.,

On the gross amount of the^hàL^ ’

2. Where proceedings are either commenced in the

On the same.
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3. Where proceedings are commenced and com
pleted in England, but the sale takes place in the 
colony,

To the Local Commissioners, One quarter per cent..
To the Secretary, One eighth per cent..

On the same.
And the following Fees shall be paid to the Local 

Commissioners, Secretary, and Provost-marshal by 
the petitioner or other parties having the conduct of 
the sale :—

To the Local Commissioners.

On the presentation of every petition for £ s. d. 
sale, exchange, or partition . . .200

On the making of every absolute order for 
sale, exchange, or partition . . .200

On settling the particulars of sale or scheme 
for exchange or partition . . .200

On settling the schedule of incumbrances 
or confirming award of exchange or 
partition . • • • - • 2 0 0

On any issue tried before a jury . .200
On the transfer of any proceedings from 

England..........................................2 0 0

To the Secretary.

On the presentation of every petition for 
sale, exchange, or partition . . .10 0

On the making of every absolute order for 
sale, exchange, or partition . . .10 0

On settling the particulars of sale, or 
scheme for exchange or partition . .10 0

On settling the schedule of incumbrances 
or confirming award of exchange or 
partition............................................ 1^0

On every issue tried before a jury . .10 0
On the transfer of any proceedings from

England ................................... 1 n n
On taxation of a bill of costs . . . 0 10 0
For copies of any documents :

The same payment as is receivable for a 
similar purpose in the Supreme Court 
of Judicature.
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To the Provost-marshal.
„ £ s.
ror serving a notice, subpoena, or other

process, if within the capital. . .05
If out of the capital (exclusive of mileage) 0 10 
Extra per mile, going and returning . .00
If out of the island, in addition to ex

penditure incurred in travelling, but 
not in subsistence . . . .30

For executing contempt process, where'
the person is taken . . . . 1 10

Ditto on return,“ non est inventus ” . 0 10
Every day such person continues in custody 0 3 
Attendance each day on any hearing or trial 0 5

d.

0 
0
8

0

0 
0
4 
0

Henry James Stonor, 
Chief Commissioner.

Frederic Rogers,

19th February, 1862.
Assistant Commissioner.

TABLE OF FEES
THAT MAY BE DEMANDED AND TAKEN WITHIN THE 

ISLAND OF ANTIGUA UNDER “ THE WEST INDIAN IN- 
CUMBERED ESTATES ACTS 1854, 1858, 1862, AND 1864 ” AS 
SAH? ICT? FIXED BY THE COMMISSIONERS OF THE

The following percentage shall be paid to the Local 
lnd Sec3retary on the final allocation of 

nnd^ ?~VV° bex Produced by the sale of any estate under the above Acts :— J
Pr°cee?ings "e commenced and com- pleted m the colony;

Ta thl « °Cal Commissioner, One per cent.,
„ One half per cent.. On the gross amount of the purchase money.

2. Where proceedings are either commenced in the 
ia

On the same.
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3. Where proceedings are commenced and com
pleted in England, but the sale takes place in the 
colony.

To the Local Commissioner, One quarter pei’ cent..
To the Secretary, One eighth per cent.,

On the same.
And the following fees shall be paid to the Local 

Commissioner, Secretary, and Provost-marshal, by the 
petitioner or other parties having the conduct of the 
sale.

To the Local Commissioner.

On the presentation of every petition for s. d.
sale, exchange, or partition .... .200

On the making of every absolute order for 
sale, exchange, or partition .. . . .. 2 0 0

On settling the particulars of sale, or scheme 
for exchange or partition .............. 2 0 0

On settling the schedule of incumbrances 
or confirming award of exchange or par-

I tition.............................................................200
On any issue tried before a jury..................2 0 0
On the transfer of any proceedings from 

England.............................................20 0

To the Secretary.

On the presentation of every petition for 
sale, exchange, or partition . . .. .. 10 0

On the making of every absolute order for 
sale, exchange, or partition .. .. 10 0

On settling the particulars of sale or 
scheme for exchange or partition .. .. 10 0

On settling the schedule of incumbrances 
or confirming award of exchange or parti
tion ........................... 100

On every issue tried before a jury . . .. 1 0 0
On the transfer of any proceedings from 

England „.......................................... 1 00
On taxation of a bill of costs.

The same payment as is receivable for a similar 
purpose in the Supreme Court of Judicature.

For copies of any documents
The same payment as is receivable for a similar 

purpose in the Supreme Court of Judicature.
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To the Provost-marshal.
£ s. d.

For serving a notice, subpoena, or other 
process if within the capital.............. 0 5 0

If out of the capital (exclusive of mileage).. 0 10 0 
Extra per mile, going and returning.. . . 0 0 8
If out of the island, in addition to expendi

ture incurred in travelling, but not in 
subsistence ...........................................3 00

For executing contempt process when the 
person is taken................................ 1 10 0

Ditto, on return,“non est inventus’’.. .. 0 10 0
Every day such person continues in custody 0 3 4
Attendance each day on any hearing or

trial .. .. ................................. 05 0

Henry James Stonor,
Chief Commissioner.

Frederic Rogers,
Assistant Commissioner. 

19th October, 1864.
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SOLICITOR’S FEES AND CHARGES.

TABLE OF FEES AND CHARGES ALLOWED TO SOLICI
TORS PRACTISING IN THE COURT.

Instructions.
Instructions for petitions and abstracts, in

cluded in charge for pre
paration

,, claims and objections . 0 13 4
,, special affidavits or decla

rations . . . .068
,,conveyances and orders

for partition, exchange, 
or division . . .068

„ advertisements and parti
culars of sale . .068

„ schedule of incumbrances 0 13 4
„ brief on motion • . 0 13 4

Preparation of Documents.
Instructions for, and drawing petition for 

sale, including schedules and affidavit 
verifying same, and copy for the Court .550

Instructions for, and drawing abstract and 
copy, per sheet of eight folios . .0100

Drawing claims, objections, notices, sche
dules, advertisements, particulars, con
veyances, and affidavits, per folio . .010

Drawing briefs, observations, or special in
structions for counsel, per folio . . 0 0 8

Drawing bills of costs, and copy, per folio 0 0 4
Perusals.

Perusing petitions, claims, objections, spe
cial affidavits, special notices, and sche
dules ................................ • 0

Perusing abstract per 3 sheets of 8 folios .
Perusing draft conveyance, per skin of 15

0

folios . • • • • * ’
Examining engrossment with draft, per skin 

of 15 folios.........................................
Copies.

Copies of all documents, per folio
Attested copies, per folio
Engrossing on paper
Engrossing on parchment

6 8
6 8

5 0

3 4

0 4
0 6
0 4
0 8

0

0

0 
0
0 
0
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Attendances.
Attendance on client . . . .068

„ or per hour . . . .068
„ on Counsel with instructions or

brief . . . . .068
„ on Counsel at consultation . 0 13 4
„ at Office to lodge petition and

Abstract . . . . 0 14 0
„ to file claims or objections or

affidavit . . . .068
„ to enter appearance . .068
„ at sale..................................... 110
„ before Commissioner, on motion

or hearing, or for directions 0 13 4
„ before Commissioner on settle

ment of schedule of incum
brances . . . .110

„ or per hour . . . .068
,, before Secretary for directions 0 6 8
„ at Bank to lodge or draw

money, including obtaining 
order and returning receipt .110

„ before Secretary on taking ac
counts . . . . 0 13 4

or per hour . . . .068
„ for appointment to tax . .068

on taxation of costs per 25 fos. 0 6 8 
« on witness . . . .068
3> with witness to examination .068
3» with witness to swear affidavit .068
33 at Office for copies of documents
33 at Office to lodge deeds or do

cuments ....
„ at Office to bespeak service of 

notice or summons
33 to insert advertisement in news

paper .
” on printer with instructions *.
33 examining deeds, per hour
33 on auctioneer with instructions'

Miscellaneous.
Letters—Ordinary

99 Special
,, Circulars (after the first) .’ ’
a and Messengers .

0 6 8

0 6 8

0 8

0 6 8
0 6 8
0 6 8
0 6 8

0} 3 6
o; 5 0
0 1 1
1 1 0
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REPORTS OF CASES.

I.
WEST INDIAN INCUMBERED ESTATES 

COURT.
8, Park-street, Westminster, March 27, 30, 1858.

(Before Henry James Stonor, Esq., Chief Com
missioner).

Re Greatheed.
Exparte Burgess.*

West Indian Incumbered Estates Act—Yearly value 
when estate uncultivated—Sale subject to jointure— 
Objection by jointress.

The net yearly value of the estate must be calculated 
according to its actual produce during the last seven 
years, though it has been abandoned and uncultivated 
during part of the time.

The Commissioners cannot sell an estate free of a 
jointure charged thereon, without consent.!

Considerations as to expediency of sale.
This was a petition under the West Indian Incum

bered Estates Act, 1854 (17 and 18 Viet., c. 117), for 
the. sale of an estate in the island of St. Vincent, 
called <f The Arnos Vale Estate.” The facts of the 
case appear in the judgment.

Field, of the common-law bar, opposed the petition.
Lever appeared in support of it.
March 30.—The Chief Commissioner delivered 

judgment as follows :—The petition in this case has 
been duly presented under the 17 and 18 Viet., c.,117, 
constituting and regulating the practice of this Court 
for the sale of an estate called “ The Arnos Vale 
Estate,” situate in the island of St. Vincent, one of 
the West Indian colonies, which, by an Order made by 
her Majesty in Council upon an address from the 
Colonial Legislature, has come within the operation of 
the Act. The proper schedules, affidavit, and abstract 
accompany the petition. From these documents it 
appears that the estate is charged, as to one moiety,

* 4 Jurist N.S., 288. + See now 21 & 22 Viet. c. 117.
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with a jointure to Mrs. Sophia Greatheed, the widow 
of the late Samuel Greatheed, Esq. (who died in 
1827), under a settlement executed by that gentleman 
in his lifetime, and that the entirety of the estate is 
charged under his will with a sum of £24,000 for the 
portions of his three younger children, viz., John 
Greatheed, Esq., Sophia the wife of the Rev. Richard 
Burgess (who is the petitioner), and Mary the wife of 
Barnard Trollope, Esq., in equal shares, the shares of 
the daughters being settled upon them and their issue. 
There are also some other incumbrances, to which it is 
not necessary for me to refer, further than to state that 
they include the unascertained costs of a suit in Chan
cery of Greatheed v. Greatheed, which appear to have 
priority over the other portions ; and I may notice that 
another Chancery suit, Greatheed v. Elliott, has also 
been instituted concerning this property. Payments 
have at various times, since the decease of Samuel 
Greatheed, been made to the jointress in respect of 
her jointure, and to the younger children in respect 
of the principal and interest of their portions, by the 
owner of the estate, and by the Commissioners of the 
West Indian Slave Compensation Fund; but both 
the jointure and the interest of the unpaid portions 
have eventually fallen into great arrear, and at the 
filing of the petition about ^2,000 arrears of jointure 
were due to the widow, and ^3,2/6 principal due to 
each of the younger children, with interest for a very 
considerable period. The estate, on the other hand, 
is now entirely unproductive, and has been so, at all 
events, from the year 1854, when the jointress dis
trained on the crops; and stock for her arrears, since 
winch time no purchaser or tenant has been found for 
the property. It is stated that it w ould require a very 
considerable sum to be laid out on it to bring it into 
cu iva ion again, which sum a purchaser must regard 
XEfrn °f Umi Purchase“money, and to be deducted 

Th! Parties ^efore the Court have made 
X tonthe Pr°bable price for which
which hnw/ would sell, into the consideration of 
me tn nOt necessary or expedient forme to go, further than to observe that all agree in 

XStat? at Present to be insolvent, and 
?e ch?rges upon it, and to be wholly 

unproductive and profitless. 3
The usual conditional order for sale was made upon
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the 14th of August last, and a time was appointed for 
parties to show cause against that order being made 
absolute. That time expired without cause having 
been shown, and, in strictness, the order should then 
have been made absolute : but, on entering upon the 
duties of my office in February last, 1 thought it right, 
under the circumstances of this case, and in exercise 
of powers reserved to me by the Act, to give an ex
tended time to all parties for showing cause against 
the order; and on the 3rd March (being the last day 
allowed) three objections were filed by Mrs. Sophia 
Greatheed, the jointress, and are as follows:—First, 
that the yearly value of the estate during the last 
seven years cannot be ascertained, the same having 
been abandoned by the owner, and left uncultivated 
for several years; secondly, that the Commissioners 
are not authorised by the Act to sell the estate dis
charged from the jointure of ^600 a-year charged on 
one moiety thereof in favour of the said Sophia Great
heed, without her consent, which consent she with
holds ; and, thirdly, that it would be unjust and 
inexpedient that a sale should be made. On the same 
Hay Mr. John Greatheed also filed two objections, 
identical with the first and third objections filed by 
Mrs. Greatheed.

Mr. Field appeared as counsel for Mr. and Mrs. 
Greatheed, in support of the above objections, and I 
am extremely glad to have had his valuable assist
ance. It is now my duty to give my decision upon 
their validity, involving also the question whether the 
conditional order should be made absolute.

Before doing so, however, I would remark that no 
affidavits having been filed by the parties, my decision 
is founded solely on the documents of record in this 
matter, and the facts thereby appearing; at the same 
time I shall bear in mind and advert to the statements 
made in the course of the argument, for the purpose 
of showing that, even had the facts stated been in 
evidence, they would not have been material on the 
present occasion; and, were this otherwise, I should 
certainly be disposed, even now, to give time for the 
purpose of bringing such facts before the Court.

I proceed to the consideration of the first objection, 
which is filed both by Mr. and Mrs. Greatheed, viz., 
“ that the yearly value of the estate during the last 
seven years cannot be ascertained, the same having
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been abandoned by the owner, and left uncultivated 
for several years.”

The objection is an endeavour to bring the present 
case, not substantially indeed, but formally, within 
the first of the two restrictions contained in the 32nd 
clause of the Act, which alone limits the powers of 
this Court over land within its jurisdiction. That 
restriction directs, “ that no sale shall be made where 
the amount of yearly interest on the incumbrances 
attaching to the land in respect of which any appli
cation is made does not exceed one-half of the net 
yearly value of such land;” and then proceeds paren
thetically—“such yearly value to be calculated on the 
average profits derived therefrom, after deducting all 
necessary outgoings, during the preceding seven years, 
or during such other period as the Commissioners 
may, having regard to any special circumstances, 
think fit.” Now, it is not for one moment contended 
that the yearly interest of the incumbrances on the 
property does not exceed one-half of the yearly value, 
which at present is absolutely nothing, or that it has 
exceeded that amount, on an average, for the last 
seven years; but it is argued that, because actually 
there has been no income and no outgoings during 
several years past, there are no means of calculating 
the yearly value of the estate, or ascertaining the 
question whether or not the present case falls within 
the restriction. My answer is, that if this were so, it 
would be the misfortune of the objector, upon whom 
lies the onus probandi of showing that the general 
policy and provision of the Act, so strongly applicable 
to this case, are controlled by the restriction in ques
tion. But I deny that this is so; for I think it quite 
competent for the parties, having ascertained the exact 
amount of yearly interest accruing due, to inquire also 
the amount of income which has arisen from the 
estate during the last seven years (which term I see 

frT °n this occasion); and if it 
InS d lncome of the estate is abso-
lutelx nothing during a portion of that period (which

A m Te)’ 7 even durin? the whole of the 
Pe? S W1U?e onl£ so much the clearer that the 

°^-half1 of the yearly value of the 
the f regard to the parenthetic clause as to 
the mode of calculation, it appears to me to be only 
directory as to the nature of the credits and debits
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which are to be allowed in estimating the value of the 
estate where such credits and debits exist; and where 
the same, or either of them, do not exist—namely, 
where there are no profits or no outgoings, or neither 
profits nor outgoings—this clause ceases to have any 
operation.

Having thus answered the technical objection which 
has been made, I must add that the object of the first 
restriction in the 32nd clause is the prevention of the 
forced sale of a solvent estate, of which it is not 
shown that there is any danger or possibility in the 
present case, but every reason for presuming the con
trary. I therefore think that, both on technical 
grounds and on principle, the objection fails to bring 
the present case within the restriction in question, and 
must be overruled.

As to the second objection made by Mrs. Greatheed, 
*fthat the Commissioners are not authorised by the 
Act to sell the estate discharged from the jointure of 
^600 a year charged on one moiety thereof in favour 
of the said Sophia Greatheed, without her consent, 
which consent she withholds,” it appears to me that 
this is an objection only to the mode of the sale, or 
rather an assertion of her rights in that respect, and 
not an objection to the absolute order for sale, except 
so far as it may be included in the third objection, 
which I am next about to consider. I should observe, 
however, that this objection raises directly a very im
portant ami difficult question on the construction of 
the Act, as to the power of the Commissioners to deal 
with jointures and similar interests, and to which I 
will fully advert in considering the remaining objec
tion ; and, without prejudice to the consideration of 
this objection, and the questions involved in it, so far 
as they are included in the next objection, this objec
tion must be overruled. I think it right to add, that 
it appears to me to be a sufficient answer to the objec
tion (and to any other open to the same) that it is not 
found expressly on either of the restrictions contained 
in the 32nd clause, which are the only limitations to 
the jurisdiction of the Commissioner, and the only 
valid grounds for objecting to the order for sale, whicli
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The object of the parties making this objection is to 
bring the present case within the second restriction 
contained in the 32nd section of the Act. The ob
jection follows the terms employedin the section, which 
are very wide and extensive, and impose a consider
able responsibility on the Commissioners. The argu
ment in support of it has rested on the fact of Mrs. 
Greatheed’s jointure extending over an undivided 
moiety of the land, the inability of the Commis
sioners to sell the land discharged from it without 
her consent (which raises the important and difficult 
question to which I have already referred), and the 
great sacrifice which will be incurred bv selling with
out such consent, which at present she withholds. It 
was also further stated that in all probability the 
property, under these circumstances, will sell for less 
than the costs and the expenses of the sale, and the 
charges in the schedule prior to the portions of the 
younger children, including the petitioners. The first 
question is, whether the Commissioners are unable to 

estat,es discharged from the jointure without 
Mis. Greatheed’s consent. The second question will 

^i8 is the case, that circumstance, 
and the other facts stated, supposing them to be true, 
and to be properly evidenced, are such as to make it 
appear to the Commissioners that this sale would be 
unreasonable and unjust.

t^KheJ>Oint °n the construction of the 
sell’the thattie Commissioners have no power to
Shout Ch^ged from this lady’s Jointure,

Iffie 44^ ?he qUeSti0ns A depend 
L cases The first di^ts “ that
or X int^ land to be sold is subject to dower, 
or cZt^ent Inc t°f dower’ to annual 
under theater™« amhiances, or to any incumbrance 
required to aoppnf which the incumbrancer cannot be 
a term of t*16 Principal money for
deal with such Tnf ° f0“6» the Commissioners shall

1111One of the two following 
subject to such * -ey cither make the sale, suoject to such dower, interest, or incumbrances or 
such COnSent of the Pities to
to be valued ’ °r lncumbrances, cause the same 
priority as they gtosaautount, assigning thereto such KroSfef Under tldJ clause there 
can be no doubt that the Commissioners have no power
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to sell, discharged of a jointure, without the jointress’s 
consent. But the 45th clause further provides, that 
“ in cases where it appears to the Commissioners un
just or inexpedient that a valuation should be made of 
such interests and incumbrances as they are herein
before authorised to cause to be valued at a gross 
sum, it shall be lawful for them to set aside and in
vest any portion of the money arising from any sale 
in such manner as they think fit, to meet the claims 
of any such interested persons or incumbrancers 
and thus provides for a third mode of dealing with 
these interests ; and the question arises, whether the 
Commissioner can adopt that third mode without the 
consent of the incumbrancers entitled to such interests. 
The clause itself is silent on the point; but as it is 
only a proviso, substituting such third mode for the 
second of the two modes peremptorily pointed out in 
the 34th section, and as such second mode can only be 
adopted with the consent of the incumbrancers, I 
think that, in the absence of an express provi
sion, it must be held that this substitutionary mode 
can only be adopted with the like consent. The 
terms employed in the 45th clause also in some mea
sure support this construction, as the power given to 
the Commissioners is only given to them with respect 
to such interests as they are before authorised to 
cause to be valued at a gross sum, and they have no 
authority so to value the interests in question except 
under the 34th section, with the consent of the in
cumbrancers. Again with regard to yearly tenan
cies and other interests, the Commissioners are, under 
the 33rd and 45th sections of the West Indian In- 
cumbered Estates Act, clearly empowered to deal with 
them in all three modes, without any consent of the 
incumbrancers; and in the Irish Incumbered Estates 
Act, 12 and 13 Viet., c. 77, s. 34 (which provides inter 
alia, for annual charges like the present), the peremp
tory direction as to the two first modes of procedure is 
omitted; and the third mode is given to the Commis
sioners absolutely, without any reference to the second 
mode, and not merely as a substitute for it. These 
marked differences between the provisions made by 
the Legislature as to similar interests in the present 
Act ami as to identical interests in another Act having 
the^same objects, evidently afford strong additional 
reasons for the construction which I have adopted.
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The last question in the case, therefore, only remains 
for consideration, whether under all the circumstances 
the sale is unreasonable or w just. Primd facie it is 
impossible to suppose a case coming more strongly 
within the policy of the Act than the present. The 
property is charged far beyond its present value, is 
daily becoming more hopelessly insolvent, is subject 
to two Chancery suits, and is wholly uncultivated, 
and apparently without any prospect of improvement. 
No circumstances could more strongly demand the 
interference of this Court to redeem it from its embar
rassments, and restore it to cultivation and to com
merce, the primary object of the Act. The objection 
now raised, that the jointress, by withholding her 
consent under the power which I feel it my duty to 
concede to her, may injure the sale of the estate, and 
may totally disappoint the younger children of their 
portions, appears to me to be a most unreasonable 
objection on her part, though as regards the other 
incumbrancers there is some force in it ; and it will 
deserve their consideration how far it is expedient for 
them to press on a sale without obtaining such con
sent, or without obtaining a partition under the 
powers of the Act, ascertaining and dividing the 
money charged with her jointure from that which is 
not so charged. These, however, are matters for their 
consideration, and for the future consideration of the 
Court, upon proper applications, but they form no 
objection to the absolute order for sale, to which the

In option, is clearly entitled. In Mr. 
M JXevin s valuable <( Treatise on the Irish Incumbered 
f'^ntcs Act,” the principles which have been laid down 
by the Commissioners of that Act for their guidance in 
similar cases are thus stated (p. 66, 2nd ed.)“No 
rja ier ^at supposed or real injury may be shown as

V ieSUlt owner’ or any other partv in- 
order absolute, it should be nn? considerations of that description are

self nf tlT S to Vrevent an incumbrancer availing him- 
wher^^^^^ °f ¿he Act* At the same" time,
ment nf «nl? Ca? niade out for a postponement of sale, such as the owners being on the eve of 
ZZ.ZT Payoff the petitioner and other 
orderabsolute’’wy C“m,missi°”erS have made the 
a limited time? The procteedi"^ f°r

e application for a postponement,
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or to stay proceedings, however, is quite distinct from 
showing cause; and if there be substantial grounds 
for it, tlie fact of the order having been made absolute 
does not make his position worse.” Accordingly, in 
the case of Lord Portarlington’s Estates (Id. 67), 
where there were very strong reasons for supposing 
that the estate would even become solvent by delay, 
and the petitioner’s incumbrance was very trifling, 
Baron Richards, C. C., remarked, “that the Court 
would be always open to any applications to defer 
sales, but that the circumstances of the whole rental 
being administered by receivers brought this case 
strongly within the policy of the Act, and would of 
itself induce the Court to disallow the cause shown 
against the order.” So also in this case, the Court 
will readily listen to any proper application for delay, 
and will exert all its powers to procure an advan
tageous sale; but it is clearly of opinion that the cir
cumstances of this case, particularly the present in
solvency of the estate, and the absence of any present 
income from it—in other words, its ruin and abandon
ment—being it most strongly within the policy of the 
Act, and that the sale is neither unreasonable noi’ 
unjust, but, on the contrary, is both reasonable and 
just, for the purpose of carrying out the public objects 
of the Act, and for affording to the petitioner and 
other incumbrancers the relief for them intended by 
the Legislature. I therefore overrule the remaining 
objection, as well as the two others, and make the 
conditional order for sale absolute.

II.
WEST INDIAN INCUMBERED ESTATES 

COURT.
8, Park-street, Westminster, November 1,1858.

(Before Henry James Stonor, Esq., Chief Com
missioner.)

Re Greatheed, 
Exparte Burgess.*

Sale by Auction.
The first sale by auction in this Court took place on 

the 1st November, 1858, at twelve o’clock, and was
* 4, Jur., N.S., 485.



216 APPENDIX.

numerously attended. The estate offered for sale 
was the Arnos Vale Estate, in the island of St. 
Vincent, containing about 454 acres.

The Chief Commissioner, H. J. Stonor, Esq., made 
the following observations before the sale:—

Si As this is the first sale by auction in this Court, I 
think that it will be of advantage if, before the sale 
takes place, I make a few observations as to the title 
which this Court is authorised to give to the purchaser, 
the mode of sale, the form of the conveyance, the terms 
for the payment of the purchase money, and the means 
for obtaining possession of the property; after which 
Mr. Leifchild (whom we have employed to act as auc
tioneer) will read the particulars of sale, stating the 
nature of the property, and will receive the biddings 
which will be made for it.

“ And first, as to the title which this Court is 
authorised to give, I have to refer you to the Act 
21 & 22 Viet., c. 96, passed this year for the amend
ment of the original Act of the 17 & 18 Viet. c. 117, 
creating and regulating this commission, and from the 
passing of which Amendment Act must be dated the 
real operation of this commission. The 10th section 
of the 21 & 22 Viet., c. 96, enacts, that ‘every con
veyance executed by the Commissioners, in pursuance 
of these Acts, shall be effectual to pass the fee
simple and inheritance and absolute interest of and in 
the land thereby expressed to be conveyed, or such 
lesser estate or interest as may in such conveyance 
be specified, subject to such rights and uncommuted 
payments, if any, as are referred to in the 36th sec
tion of the Principal Act ’ (namely, crown rents, tithes, 
and similar payments), ‘ and to such tenancies, leases, 
underleases, incumbrances, and interest as shall be ex
pressed or referred to in the said conveyance as afore
said (there are none in the present case), ‘ but save 
as aforesaid, discharged from all former and other 
estates, rights, titles, charges, and incumbrances what
soever of her Majesty, her heirs and successors, and of 
a\other Pers°n8 Vh?ts°ever; and no conveyance 
made by the Commissioners shall be set aside on the 
ground of their not having jurisdiction over the sub
ject-matter thereof.’ This section is quite clear in its 
language, and it is unnecessary for me to add any 
comment. Upon it is based the purchaser’s title, and, 
together with the conveyance from the Commissioners,
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it forms the whole of his title, and saves him and all 
future purchasers any trouble, expense, or care as to 
the earlier title, or the evidence required for its sup
port.

“ In the next place, as to the mode of sale and 
conveyance, the estate will be offered by the auctioneer 
at an upset price, and the biddings received at a certain 
rate, varying in each case. In the present case the 
upset price will be ¿£5,000, and no purchaser will offer 
less than £50 advanced price at each bidding; but, 
probably, at first, purchasers will make larger ad
vances to save time. The Commissioners have the 
pow eV to buy in the estate, or, to speak more accu
rately, to refuse all the biddings, and postpone the sale 
to a fixed day, or otherwise. This power, however, 
will be exercised very sparingly, and in ordinary cases 
the highest bidder will be declared the purchaser. 
Immediately on a bidding being so received, an order 
will be made declaring the person offering it to be 
the purchaser, and directing the payment of the pur
chase- money into the Bank of England, generally, as 
in the present case, in the following manner—one- 
fourth as a deposit within fourteen days, and the balance 
w ithin three months; and authority will be given to 
the Bank to receive the same. On the payment of 
the purchase-money the conveyance will be executed 
under the seal of the Court. It must be prepared at 
the expense of the purchaser, which will, however, be 
very trifling, and Mr. Cust, the Secretary to the Com
missioners,°will give every information and assistance 
for its preparation. Under the 13th section of the 
Amendment Act the conveyance is exempt from stamp 
dutv. The purchaser will also receive a certificate, 
under the seal of the Court, of his purchase, which 
will be evidence to all persons of his having been 
declared the purchaser, and which will correspond with 
the order made by the Court.

“ Thirdly, with regard to possession : generally upon 
payment of the deposit, and not before, the purchaser 
will receive an order on the parties in possession to 
deliver up the property. In the present case, howr- 
ever, the peculiar circumstances of the climate and 
season rendering immediate possession indispensable 
for the cultivation of the estate for the next ten months, 
I have, in consequence of several applications, and 
witli the consent of the petitioner, determined to give
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the order for possession upon the guarantee of any 
London banker for payment of the deposit within 
fourteen days.

“Lastly, in order to guarantee obedience to this 
£ ™ M P088?810« on parties, an order will also 
be made on the Provost-marshal, the sheriff of the 

“ tO vindicat* the purchaser’s 
which, however, is not to 

order „ any/«obedience or resistance to the
order will be attended with liability to all costs and 
cSSe^"CUrredi.an<1 c°”mittaI for contempt of this 
Court. The purchaser will further be entitled to ererv 
and^T» ^11 I'® ^Preme Court of the colony^ 
and a letter will be addressed to the Chief Justice, 
‘b“Co^ u“derthe Act, informing him

* ! c “J“1 ,°{ the purchaser. Whilst thefe are
the purchasers rights, his liabilities are simply to the 
payment of the deposit and the purchase-monev on the 
days appomted ¡ and in the event of non-compliance, 

a"m )C “and liable to com- 
££ro j whlch’ h,c wiU be required ‘o Pav
interest at ¿5 per cent, for every dav durin» which 
reJoid^oH ““i t? ‘i.”1’6”’ and tie estate’may be 
Mable toV«^ a ® CT‘’ and tIle Purchaser held 
seauent^ek IgTd a“y deficiency in price at a sub- 
tioTan 1 f h-?7? °nly t0 add that every informa-

purchased by the Reverend F R R c®“Pe4iti<m, "as 
is understood, is connected wkh ^“‘hwaite, who, it 
sum of ¿£10,050 Th;« ted th the colony, at the 
than was expected, and auX^welFfoi^'7 “i61- 
Immediately on thp •S ior future sales, for delivervVf pXX °f the sale an 
and went out by the same night’sPmai’rei' giVe“’
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III.
WEST INDIAN INCUMBERED ESTATES 

COURT,
8, Park-street, Westminster, May 12, 1859.

(Before Henry James Stonor, Esq., Chief Com
missioner.)

Re Greatheed.
Exparte Davis and Boddington.
Exparte Cha pm an. 1

Consignees—Priority.
The consignee of a West Indian estate is entitled to 

priority over all other incumbrances for the balance 
due to him in respect of advances made by him for 
supplies or for the interest of incumbrances.
These were claims on the moneys arising from the 

sale of an estate in the island of St. Vincent, under 
the West Indian Incumbered Estates Act, 1854, 1858.

The facts of the case appear in the judgment.
Cotton, of the equity bar, appeared in support of 

the first three claims.
Humphry, of the same bar, appeared on the other

The Chief Commissioner delivered judgment as fol- 
jows._ The three claims which now stand for my 
decision, viz., those of Messrs. Davis and Bodding
ton, Mr. Thomas Chapman, and Mr. W. S. Great- 
heed, and the claim of Mr. John Greatheed, partly 
opened the other day, but directed to stand over for 
amendment, rest on the same ground, viz , the moral 
obligation on the incumbrancers of the estate to allow 
out of the purchase-money, in priority to their incum
brances, moneys alleged to have been advanced by the 
different claimants for the benefit of that estate, and 
expended in its cultivation, and the payment of inter
est on incumbrances affecting it; and the question in 
all four cases is, whether this Court (which it is un
necessary for me to say is a Court of Equity) is a de 
to recognise that obligation. But although the claims

i 3 Sol. Joum., 544.
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of the several parties are so far similar, the circum
stances of each case are very different, and it will be 
necessary for me to conside’r them separately. The 
first claim which I shall consider will be Chapman’s. 
He appears to have been the last regularly appointed 
consignee of the estate, and to have acted as such 
consignee from 1850 to 1855. He has filed a claim 
for 15s., being the balance of principal and in- 

due to ,,im 0,1 «" account referred to 
m his affidavit for moneys advanced by him for the 
cultivation of the estate during the above period, after 
giving credit for the proceeds of the sugar consigned 
to him and other credits, with yearly rests in comput- 
ing interest, according to the custom of merchants • 
being, in fact, compound interest. In his affidavit he 
swears that he advanced the principal sums in ques
tion for the cultivation of the estate, and that he 
believes that they were so applied. There is no evi
dence to the contrary, nor do I understand that there 
is any question as to this fact: but if there be an 
opportunity will be afforded to all parties offX 
SisT^tL0^^ of this account by Mi.
Cust, the Secretary and Examiner to this Court I 
assume for the present that the sums were advanced

period for wShe acteTas ^he
^4 per cent, from his ceasin^n and at 
regard to the principal sum« as,su,cb’ Wltb 
period of his consignees!^S advanced during the 
Nesbitt (14 Ves. 443) annS’ Case of Scott a»d 
authority in favour of huUien tOi bT a dirCCt
between that case and the . Only dlstiuction 
be, that the former was the apPears to me to 
tween the various parties and SI an ac9ourit be~ 
the moneys arising bv the sain c tbe aPPbcation of 
one-third of the estate appeal £ "i!“6 (al",ou8h
to be sold), while a litm k ® to have been directed 
bhshed against moneys which h°W SOV2bt to be esta- 
of the estate under th J?ave ansen from the sale 
Court. The cases of ftatutes regulating this 
2101
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however, satisfy me that no substantial distinction can 
be raised in this respect. In those cases liens were 
sought to be enforced against slave compensation 
moneys arising from the compulsory emancipation, 
under the Act of Parliament, of the slaves, who were 
previously regarded as real estate; and as to the 
application of those funds it was admitted in the first 
case and decided in the second by Vice-Chancellor 
Stuart, that the consignee was entitled to a lien, 
and to be repaid in priority to the incumbrancers. 
It is true that the consignee in the latter case was 
appointed by the Court, and some stress is laid upon 
this fact both in the argument and judgment, but 
it is clear from the arguments in both these cases 
that the different judges who decided them were 
of opinion that the consignee, whether appointed 
by the Court or not, had a clear equitable right to be 
first paid out of the proceeds of the estate, and, it 
those failed in consequence of the compulsory sale ot 
the estate, out of the purchase-money arising from 
such sale, and the judgment of Lord Eldon in Scott 
v. Nesbitt, already cited, also supports this view. The 
case Shaw v- Simpson (1 You. & Coll. C G. 7^), 
which was cited by Mr. Humphry against this view, 
appears to me merely to reserve the question whether 
a consignee ought, to be paid for advances m respect 
of supplies out of the slave compensation money in a 
case where a large portion of the estate still remained 
unsold, and, as far as appears, the consignee still 
remained consignee, while, on the other hand, it 
decides that he ought to be paid at once for advances 
made on account of an annuity affecting the estate. 
In the present case the fund arises from the compul
sory sale of the whole estate, and the consignee ex 
necessitate can no longer be consignee, can have no 
lnno-r any lien on the proceeds of the estate, ine 
„resent case, therefore, falls within the case of Morrison 
v Morrison, and is not affected bv the case of Shaw 
v. Simpson. The case of In re Tharp, also cited by 
Mr Humphry, and which is reported in a note to 
the case of Morrison v. Morrison, principally relates 
to the relative liability of a tenant for life (a lunatic) 
‘nd the remainder men, and contains no decision of 
the Court, nor any expression of opinion .Y 
, nn this case; and it is noticed by vice
chancellor Stuart in deciding the case of Morrison v.
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Morrison, and did not appear to him to militate against 
the conclusions at which he arrived. I have next to con
sider the question of interest, and during the period of 
consigneeship I think from the nature of the transaction 
compound interest is properly chargeable, inasmuch 
as it is a mercantile transaction founded on a mercan
tile relation, and of which, according to mercantile 
practice, yearly balances, including current interest, 
are struck, and, so far as I can see, this must have 
been so in all the cases cited ; but when the mercan
tile relationship ceased, and the consignee isnolono-er 
bound to make further advances, or keep further 
accounts, he is surely bound to enforce his claim, or to 
rest satisfied with the ordinary rate of £4 per * cent. 
This was the rate allowed in Morrison v. Morrison • 
and I am truly glad to have the authority of the 
learned judge who decided that case to guide me upon 
this, as upon the main point arising on this claim. It 
only remains for me to notice the priority which I 
have thought right to give to this claim over the 
similar claim of Messrs. Davis and Boddington, and the 
other incumbrancers, and which I have given on the 
simple ground that all the incumbrancers, including 
Messrs. Davis and Boddington (who were consignees 
ot the estate at an earlier period), were benefitted bv 
Xto r cultivate and carry on the

““.d“11’’’»“^ therefore equally yield priority 
to the claim which is founded upon it. ’ The case of 
necessar.es supplied to ships in foreign pmts unon 

on Shipping,” naoe 12« it Jf1- , * . Abbottto such Xuritifs/that "IthrS’gard
periods of a voyage and £7 XTof to?r 
insufficient to discharge them all to" i *. ■ ,lp “ 
date is entitled to priority Xh®‘“V" P»™‘ of 
last loan furnished toe meansf of ' beCause the 
and without it the former leX« Zd !
lost their security,” and th a U d entirely haveto apply also to Sie fa loS aPPCarS 
ciple. The order which 1 ^hin at east in Pnn- 
will be-Let Thoma^h^™ ^ on tlle cIaim 
the schedule, for such sunA« a? iie placed second on 
in respect of his receipts and appear due to him 
the Arnos Vale Estate, with iteXtTt ^^£5

necessar.es
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per cent., with annual rests during the time he acted as 
consignee, and at the rate of ^4 per cent, on the balance 
(if any) found due to him on ceasing to act as consignee, 
until June 30,1856, to the time of payment, and let an 
account be taken of the same by the Examiner of the 
Court; the costs of this claim to be reserved till the 
account is taken. . _

2. The next claim which I shall consider is that ot 
Messrs. Davis and Boddington, for the sum of 
£3,286 15s. 2d., claimed by them on the balance of 
an account current in respect of advances made by 
them to Sophia Greatheed, John Greatheed, Barnard 
Trollope, and Mary his wife, and the Rev. Richard 
Burgess, and Sophia his wife, in the said draught 
schedule respectively named, on account of their in
terests in the estates in question in this matter, and 
also in respect of advances made by them tor the 
cultivation and management of the estate in question, 
with interest on such balance from the 1st day of May, 
1858. In support of this claim an affidavit is filed, in 
which Mr. Boddington deposes that “ in the month of 
April, 1843, Samuel Greatheed, the then owner of the 
estate, was indebted to his then firm, consisting of 
Samuel Boddington, Esq., since deceased, the said 
Richard Davis, and the deponent, in the sum ot

261 15s. 5d., on the balance of an account current, 
for monevs which, as to the principal thereof, had, as 
he believed, been advanced and paid by bis said firm, 
fnr carrying on the cultivation and management of the 
Sd estate! and as to other considerable part thereof 
had been advanced and paid to Sophia Greatheed, 
John Greatheed, Barnard Trollope, and Mary his wife, 
and the Rev. R. Burgess and Sophia his wife, re
spectively named in the draught schedule of incum
brances and claims in this matter m respect of'their 
interests in the said estate, and being so indebted th 
said Samuel Greatheed, on or about the -2nd day of 
t ne 1843, executed to the said Richard Davis and 
deponent, as surviving partners of this firm, a mort- 
«•aieof the said estate of that date for securing the 
payment to the said Richard Davis and deponent of 
Jhe said sum of ^5,261 15s. 5d„ and all such further 
sums as should thereafter become due to

««id Samuel Greatheed on the balance of his 
account current, not exceeding in the whole thejpn - 
“pal sum of ^10,000, and the said Samuel Great
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heed, by such mortgage, covenanted to pay the said 
sum of ^5,261 15s. 5d., and all such further sums as 
aforesaid, together with interest thereon, and also to 
consign to the said firm the produce of the said estate, 
except as therein mentioned.” The claimants rely on 
their hen as consignees, using the mortgage merely 
as evidence of their account. Now, the first q ; sti Hi 
is, w hether the acceptance of the mortgage as a security 
tor past and future advances was a waiver of their lien 
as consignees. And upon this point I think that it 
was not a waiver. The cases concerning a vendor’s 
lien tor the purchase-money of an estate appeared to 
“m P™nt-, They are collected in Sugden’s

Vendors and Purchasers,”c 11th edition, p. 862, and 
annthe e seen "here a vendor has accepted

S6CUrAty’ °r eVCn taken a mortgage for part of 
lien i 1 Tr e on which he had previously a case £ he lost his lien ‘ but in the
savs « Th V* ^mmons> ^th Ves., Lord Eldon 
tWthpL ** Mau er °f the Rolls haviag before observed 
ofa^^ ai security which "51 have the effect 
securitv hp\PI°nee?S tO exPres.s his opinion that if the 
become a pnPta |y ^m01 anJ independent, it will then 
credTZiven substitution for the lien, instead of a 
Suri^ °f the lien’ meaning that not 
to satisfactory th.e nature of the securitv, mav amount 
to ber^ a lien was not‘intended
^another cstof PUts t le case of a mortgage of an in^^^^ aS °f
unencumbered. It an««0 ' S’’a re.ma,n free and 
that a mortgage take^i . £ ho"e.7r’ be understood 
ground for th? inference that »‘i'?n‘ldered “ concluslve 
as I could nut mnny that a hen was not intended; 
another estate for tlm ^urH^ that a mortgage of 
decisive evidence of nn P 5chase-money would not be 
though in the ordinary eXTSan? "P ''eni 
for his monevunon a 1 as greater security
upon a purchase ; and the thanvalue for his money 
under the circumstances of must be " hether,
mg to the worth of that veii* partlcular case» attend- 
anses;” and, further on “ the inference
mortgage or a pledge would ht d°Ct"nie aS takinS * 
understood as applicable to In arned too far, if it is
one pledge therefore no 1 cases that a man taking 
which must. I think, be laid * do Y glVCS Uf another> aid down upon the circum-
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stances of each case rather than universally;” from 
which, at all events, it is clear that, in the opinion of 
Lord Eldon, there was no waiver where the mortgage 
was on the same estate for the whole sum, nor where 
the circumstances of the case did not warrant the 
inference. In the present case the consignees took a 
mortgage of the whole estate of far less value than their 
lien, and they remained consignees after the execution 
of the mortgage as before; and I think that the nature 
of the security and the circumstances attending it 
rebut anv presumption of waiver. Davis and Bod- 
dington having thus still a lien as consignees, they are 
undoubtedly entitled to the same order as Chapman : 
but I confess that I see very great difficulties in taking 
the account in their case. The account filed by them 
commences with a balance of £5,261 15s. 5d. against 
Samuel Greatheed, and then proceeds in the regular 
course, except that it includes several items which 
evidently ought not to have been included in their 
account as consignees. I take two of these £6 15s. 
insurance on Lanford-lodge, Mr Greatheed s resi
dence in England, and £58 Os. 4d. Messrs. Teesdales 
costs for mortgage—and it may turn out that the 
balance of £5,261 15s. 5d. was made up of many 
similar items. Boddington’s affidavit only says that 
the “ principal part of the balance was advanced for 
carrying on the cultivation and management of the 
estate ’’and “ as to other, considerable part thereof 
was advanced and paid to incumbrancers. On the 
other hand, it is obvious that all the proceeds 
of the estate credited in the account must be set 
off against the legitimate payments made by them 
as consignees, and it is possible that the former 
may exceed the latter. It was argued, indeed 
that an order of the Court of Chancery, pronounced 
in the year 1846, mentioning that a balance ot 
=£>1 117 17s 7d. and interest was due upon the mort
gage of June, 1843, and ordering that Robert Tipper 
fan intended consignee) be at liberty to pay the de
fendants Davis and Boddington the said principal 
sum and interest and their costs ; and upon such pay
ment Davis and Boddington were to deliver up their 
mortgage and execute a transfer thereof, and that the 
mortgage should remain a security to Tippler for su h 
«nm and which balance or sum of £l,/^7 11 ' . 
tallies with the account furnished—that that ord
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finally binding and conclusive on all parties ; but on 
consideration I do not think that the order in question 
can be held to he so binding and conclusive. This 
order was made in a suit of Greatheed v. Greatheed 
to carry out the trusts of the will of Samuel 
Greatheed, and a supplemental suit of Greatheed v. 
Greatheed, to which most, if not all, the parties 
interested in this estate were parties, some, however, 
being infants. It was made on a motion for a refer
ence to the master to whom the first cause stood re
ferred, to appoint some proper person or persons to be 
consignee or consignees in England of the produce of 
this estate. Now there does not appear to me to be any
thing in this order, particularly considering the terms 
of the motion on which it is made, and the provisions 
of the mortgage itself, which makes it binding or con
clusive, even on the parties to the suit, to assume (as 
contended) that the balance therein mentioned to be 
due to Davis and Boddington was due to them as con
signees. The^order itself merely mentions that such 
balance was due on the mortgage, and directs that, on 
paying that balance, and getting a transfer, Tippler, 
the proposed new consignee, should be admitted as 
consignee. But this might equally be, whether or not 
that mortgage was wholly or partly for advances 
made by Davis and Boddington. as consignees. The 
terms of the motion throw some light on the order, as 
it was originally prayed that a reference misht be 
mac e o tne master, to take accounts of certain 
advances made by the consignees, and that new con- 
sentFnZ appointed; but on Tippler’s con-
he is°annoinid .mort8a8e (quantum valeat), 

since that order many sum. „ '' * ’C-fore ?nd
Samuel Greatheed on his DrivJie advonced to Mr- 
think that this order, under th aCCOUnt- 1 aa™ot 
beading and conclusive
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been acted on by Davis and Boddington and Tippler. 
This order, however, appears to have been never acted 
on, and I think it must be considered as altogether null 
for the present purpose. The consequence will be that 
Davis and Boddington will have their lien as consignees 
for what was advanced by them as consignees, and the 
debt as mortgages in their due priority, not only for 
their own but for all other moneys advanced to Samuel 
Greatheed. The accounts being, therefore, still open, 
it remains for me to consider of what they are com
posed, exclusively of the objectionable items to which 
I have referred, and they appear to embrace two 
species of advances, viz-, advances for supplies and 
management, and advances for payment of interest 
and incumbrances, therein differing from Chapman’s, 
on which the advances were wholly for supplies or 
management. Now, I think that both are proper 
debits in this account, and the cases already cited, of 
Shaw v. Simpson and Morrison v. Morrison, are direct 
authorities for this. On the other hand, we must 
consider the credits which should be set off against 
them, and it is clear to me that the whole proceeds 
received by the accounting parties must be set off 
against them without reference to any other items 
improperly introduced into the account. It was also 
argued by Mr. Cotton that Davis and Boddington 
had a claim on each incumbrancer’s share of the 
purchase-money for any advance made by them on 
account of the interest due to such incumbrancer, and 
I think that this is correct, provided that the rela
tionship of borrower and lender can be proved between 
the incumbrancer and consignees, and provided that 
all receipts are duly accounted for. On considera
tion, however, it appears to me that Davis and Bod
din o-ton were in this matter merely the agents of the 
owner, and that there was not the relationship which 
I have mentioned, but if I am wrong on this point, 
still it is clear that they were bound to set off the 
proceeds against this and other legitimate payments 
only, and not against the private debt of the owner. 
It is, however, unnecessary for me to go further into 
these points, because the consignees assert and are 
conceded a lien for all their advances as such before 
the whole of the incumbrancers, and it only remains 
for them to pass their accounts, which, as I have before 
said, are still open and unsettled. The difficulty m
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doing this will arise from their having mixed the 
private debts of the owner with their payments and 
receipts on account of the estate, and until the 
former are withdrawn from the account it is im
possible to say what balance, if any, is due to them. 
Should a balance prove due to them, they would, of 
course, have interest upon it in the same manner as 
Chapman ; but I do not think that they can claim 
interest on the balance due to them on ceasing to be 
consignees beyond the period of six years. The Sta
tute of Limitations (3 and4 Will. IV. c. 2/) appears 
to me to apply both to the principal and interest 
claimed (sections 2, 24, 34, and 42). As to the former 
(the principal), the period of twenty years allowed is 
not yet run ; but as to the latter, the right and re
medy is barred beyond the period I have mentioned, 
viz., six years. The case of Courtenay v. Williams, 
cited on the point, appears to me not to apply—first, 
because in that case the funds were in the hands of 
the person claiming the lien ; 2nd, because (and this 
is the better reason) that case was not upon the 
statute of Will. IV. but of Jas. I., which took away 
the remedy, but not the right. With regard to the 
priority of their claim, I shall place them next to 
Chapman, but subject (if I should hereafter so decide) 
to be postponed to the claims of W. S. Greatheed 
and John Greatheed, which I am about to mention, 
but on which I shall give no decision to-day, the 
latter, indeed, not having been fully argued. With 
regard to the priority claimed on the Bon Bon estate, 
under the mortgage for principal and interest, this 
point involving a question both of fact and of law, 
remains to be argued, and must also be reserved. The

W11J be as ^°^ows:~Let Davis 
and Boddmgton be placed third in the schedule for 
such sum as shall appear due to them, in respect of 
Arnos VaW tT* P7“ents as consignees of the 
rent Estate, with interest at the rate of j€5 per 
cent., with annual rests, during the time they acted 
balancedan^V °f Per cent' *on
balance (if any) found due to them on ceasing to act 
as consignees for a period of six y ears and let 
account be taken of the same by the examiner Let 
S ,he claims of w‘
said cS m of n John Greatheed, and also to the 
said claim of Davis and Boddington for priority as to
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the portion of the estate called Bon Bon under their 
mortgage of the 22nd of June, 1843, and to any 
order3which the Court may make as to the same re
spectively. The costs to be reserved as in Chapman s 
case. In the course of the argument on this claim a 
question has been raised whether a consignee s ad
vances in favour of the interest of a puisne mortgagee 
made bona Jide would rank above the principal and 
arrears of interest of a prior mortgage, but it is not 
necessary for me, I think, to offer any opinion upon 
it, inasmuch as in the present case there is no dispute 
as to the priority of the incumbrancers to whom inte
rest has been advanced, and due credit will be given by 
them for such advances on the present claims. I here 
is a case of Sayers v. Whitfield (1 Knapp, 133) before 
the Privy Council, which was not cited m the course 
of the argument, but appears to me strongly to sup
port the conclusions to which I have arrived and 
contains some valuable observations on the case of

William Samuel Greatheed’s claims comes 
nexi, and is one of very great difficulty, and has 
paused me much anxious consideration. He ap 
pears on coming of age to have inherited an m- 
^olvpnt estate and to have sacrificed his means, and 
S some meaiure his prospects in life, by selling a 
commission which he held in the army, and applying 
the proceeds to the management of the estate, and to 
have* devoted himself to its management at the same 
ordinary salary of a manager or agent. It is pos 

p that a hope of the estate ultimately becoming 
solvent may have stimulated his exertions, but it is cer
tain that there was no reasonable probability of such a 
result, and that the contrary is now the case, brom 
1850 to 1853 he acted as manager and receive! to 
he estate with the consent of some of the principal 

incumbrancers, and with the acquiescence or at least 
with the permission or toleration of all. He jeceiv 
advances from Messrs. Chapman, the consignees, a? 
consigned the produce to them, and conducted t 
estate successfully until, by an iH-judged act o fa 
third party, to which I shall presently advert, his 
management was virtually determined.
to entering on his management he guaranteed 1 
tinman the payment of their first and most neces- 
sary^advances L of the proceeds of his commission.
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which were vested in Consols, and were subse
quently sold and received by them accordingly ; and 
it is in respect of this sum he now claims. The 
advances which it went to repay were expended in 
providing mules, implements of cultivation, and other 
necessaries forthe management of the said estate. From 

and his management large proceeds 
d fche was ^stored to a comparatively 

profitable condition, when Mrs. Greatheed, a jointress 
estate’ in 1855 distrained on the 

n1* and threw the estate out ofcultivation. Under these circumstances, it must be 
admitted that there are strong grounds for this claim 
assuming, of course, that the claimant duly accounted’ 
for all his receipts and payments as manager of the 
estate. As yet however, I have been unable to dis- 
cover any authority for extending the lien for ad- 
of^sHndi»“ T°rded forthe benefit
chslof neX Md of commerce to anv other
under aiv ^ ’ X Part,cularly t» owners of estates 
erave obLr ?es’ and 1 am aware tba‘ very&oXhXX iTJ' UFged against so «^ending it. 

in some respects re^mbl ” I

“i gX^ in SaX Mr. W.come next after fX baTC z l'en for tbls sum’ he "dU 
could aX would uX^Xm’ * is t0 be observed, 
amount in his claim if y F™ lncluded the by W. S. Greatheed) Ind^ fepaid to him 
terms of W. S Gr?athL/i 1 U’ of course> be on the 
during the time he
estate. s m the management of the
which is thatoFan incumbr J°hn Greatheed’s claim, 
advances for supplies I wmCer °f the estate making 
except that if I ‘decide iFl i^F nOth^ at present> 
on his rendering all prone “on faT°Ur lfc wiU also be 
claims upon which I h^e mad0^8/ tO the two 
the provisions of the Art- J' e °Fders, 1 shall, under 
appeal within one month. ’ SUe Parties liberty to

1 See post, p. 235.
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IV.
WEST INDIAN INCUMBERED ESTATES 

COURT,
8, Park-street, Westminster, May 27, 1859. 

(Before Henry James Stonor, Esq., Chief Com
missioner.)

Re Greatheed.
Exparte M‘Dowal.*

Annuity—Charge on Real Estate.
Gift of “ an annuity or clear rent-charge'’ of £40, in 

a codicil, held to charge all the estates devised by 
the will.Confirmation presumed from long acquiescence.
John Greatheed, by his will, dated the 18th Sep

tember, 1786, charged all his real estate with the lega
cies bequeathed by it, and devised a moietyof the 
estate now in question to his mother, Mary Greatheed, 
in tail, and devised all the “ rest and residue of Ins 
real and personal estate, which included the reversion 
of the other moiety, to his mother, her heirs and 
assigns, and appointed her and three others «^utax 
and executors of his will. By a codicil, dated the 
25th Mav, 1790, executed so as to pass realestate, he 
gave “ an annuity or clear rent-charge of ^40, colo
nial currency, to the claimant, Anne M Dowal, which 
had been paid to her by the devisee, and various 
owners of the estate claiming under the devisee, tor a 
period of sixtv years.

Hawkins (of the Equity bar), for the claimant, con
tended, first, that by force of the word rent
charge ” the annuity or rent-charge m question was 
charged on all the testator’s real estate ; secondly, 
that under the terms of the residuary devise and be
quest it was a charge on the moiety included in that 
disposition, according to the case of Francis n. Clemow 
(Kav, 435). .,

Humphry (of the same bar), on the other side.
Before delivering judgment on this claim, the Chier 

Commissioner said, “ I think it right to give 
party the option of having a case for the opinion of

1 5 Jur. N.S., 553.
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Court of Law or Equity on this claim, inasmuch as it 
involves at least one point wholly untouched by judi
cial decision, or even the expression of judicial opinion; 
at the same time, I do not, under all the circumstances, 
feel justified in putting the parties to the expense and 
delay of a case unless it is applied for.”

The parties having by their counsel elected to abide 
by the decision of the Chief Commisioner, he delivered 
judgment as follows :—I think, on the first point, after 
much consideration, that the word “ rent-charge ” 
does create a charge upon all the lands devised by 
the will. The first proposition established by Sir 
James Wigram, in his elaborate work on Wills, viz., 
“ That a testator is always presumed to use the words 
in which he expresses himself according to their strict 
and primary acceptation, unless from the context of 
the will it appears that he has used them in a different 
sense ”—appears to me to apply. For there can be no 
doubt that the word “ rent-charge,” in its strict 
primary sense, imports a yearly sum charged on land, 
whilst an annuity is merely a personal obligation. In 
2 Bl. Com. c. 3, it is said, te An annuity is a thing very 
distinct from a rent-charge, with which it is very fre
quently confounded, a rent-charge being a burthen 
imposed upon and issuing out of lands, whereas an 
annuity is a yearly sum chargeable only upon the 
person of the grantor. Therefore, if a man by deed 
grant to another the sum of ^20 per annum, without 

out of what lands it shall issue, no land at 
Sarged ?ith but is a ™re personal

is hmin-'d ♦ U must be observed that the last remark 
Ibe Y °f a yearly sum’ and ‘hat
a „h AS h? Of a glft by " iU or codicil of 
hv SWameTw- a”d’ applying the lule Iaid do«n 
SlertftTh “ppears to me «nqoestion-
PBVahh < mte"Jded to ayearlv sum
codicil hv>'tl1r^ ?S 5 and the »‘testation of the 
the word41H " this view, as also
tne n oid clear prefixed to the word “ rent-charge ” and not to the word “ annuity ” „.u- I cnarge,to land tnv • a°nuiJy, ^hich appears to apply 
estate anA ?Ur^ imP°*ed on Veal 
estate and has been held so to apply in a case in 
i^ha^ 602< The “r thus intend
ing to charge this yearly sum on land

M did “ so to chargeit, and I think that he intended to charge it on ill
the next

See Tyrconnd v. Ancaster, Arab. 237.
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his lands without distinction, and that, as between 
the moiety included in the specific or (to speak more 
correctly) particular devise, and the moiety included 
in the residuary devise, both are equally liable. The 
only other course would be to hold that the testator 
intended to charge the annuity on the moiety and 
other real estates (if any) included in the residuary 
devise, and not on the moiety comprised in the specific 
or particular devise—or at least on the former 
primarily, and in exoneration of the latter.
judgment of Lord Manners in Spong v. Spong (2 
Bligh, N.S., 84), where he says, “By the general 
rule, a specific devisee or legatee shall not contribute 
to make good a pecuniary legacy,” favours this view; 
but Lord Cottenham, in Mirehouse v. Scaife (3 My. 
and Cr. G95), comments very strongly on the passage, 
which he calls a mere dictum, and says “ that the case 
put by Lord Hardwicke in Hanby v. Roberts (Amb. 
127, Dick, 104), and the decision of the House or 
Lords in Spong v. Spong, do not determine that the 
devise of lands as a residue is not a specific devise, 
but that upon the construction of the wills, and. 
according to the intentions of the testators in those 
cases, such devises were subject to the charges m 
priority to the other property specifically given. 
The question, according to Lord Cottenham, is there
fore simply one of construction and intention, and 1 
can see no reason for so construing this will, or tor 
believing the intention of the testator here to have 
been such, that the legacy or rent-charge should be 
borne by the residue, in exoneration of the particular 
devise. On the other hand, there appear to me 
to be good grounds for the contrary presumption, 
from the fact that by his will he charged the 
legacies bequeathed by it on all his lands; and 
there are obviously equal, if not stronger, reasons 
for so charging the"life annuity given by the codicil. 
I therefore think that, upon the construction ot the 
will and codicil, and the intention of the testator, this 
rent-charge is charged on all his lands equally, an 
that the two moieties of the estate now in question 
are liable pari passu. But there is another distinct 
Sound on which I am of opinion that this claim 
should he allowed. It has been proved that the: rent- 
charge in question has been paid for sixty years ^y 
various owners of the entire estate claiming under
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the devisee, in exoneration of the personal estate of 
the testator, to which the devisee was also entitled as 
residuary legatee; and I think that from these cir- 
wd^T™^ re£ard to the disposition of the 
.. 1* a court of law would presume a grant, confirma- 

t:8xment have.««¿m« 
«evisee to the annuitant charging the estate? In

Best on Presumptions,” 144, it is laid Jntrn “Th

¿SUITS EX-' £2 

^■f0" years’ W”e““ he^nt case 
there seems to me to be no difficulty in presumS* 
ostit^m rehef“?lT °r aSreement“ charging thif 
which the devkpp testator’s personal assets, to ^cd^Th^Zt fl “J before ob- 
in Iwr oi the first moiety beino- devised
against the which n ““ mUit:'tC
m the construction of the Lliave come, either 
a grant, which I have °l Vie Pr?sumption of 
sanction of the wW the '4?° ‘he con-
have charged the moi’efv X ^stator could, of course, 
desired; and (as I havp^ 1 ln tail if he had so 
that such was his desire“ and^to (hePPearS tO me 
Of a grant, the devisee wA»ld k ‘ > the Presumption 
devised to her in tail bv jhar2ed the moiety
inrolled, or without suchV jd dv-y executed and of the heir inta°lU(oS^ to the right
it, as he pleased; and in nn‘ * or to confirm
tail subsequently devised th ^aC^’ ^e. deyisee in 
with the other moiety; and the^1^ *n tad’ to"ethcr 
hat will, and must now be held^ COnfirmed 

the charge, or to be barred hv +1 to haye confirmed 
tations. There are some othei^o' e ^tatute of Limi- 
ing on the affidavits, and akn^1??08^11068 aPPear~ 
owner and a principal incumh° adnns^ons by the 
to me further to support this ol •ncer’ which appear tion of the will, andPthe n^ulr °n COnstrue' 
confirmation; but I do not think^0” °f a or 
to go into them. With re^r.1 for me
argued by Mr. Hawkins, it is noJ0 the second point 
to consider it; but it may be sSU?*eCeSSary for me 

isfactory to the parties
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if I state my opinion, that if this rent-charge were 
not, under the terms of the will, or by force of the 
presumption to which I have adverted, a charge on 
the estate, I think that it would, under the terms of 
the residuary devise, according to the decision of Sir 
W. P. Wood, V.C., in the case of Francis v. Clemow, 
have been charged on the moiety included in such 
devise, as intended, and possibly on the whole estate, 
the decree in that case merely declaring generally 
that the legacy was a charge on the real estate of the 
testator. But, as I have already said, it is not neces
sary for me to go into this point. The order on this 
claim will be—Let the claimant stand fourth on the 
schedule for six years’ arrears of her rent-charge, and 
for the value of the annuity computed from the day 
of the sale, and for her costs. Let this order be with
out prejudice, as in Davis and Boddington’s claim, 
already allowed. Liberty to appeal for fourteen days.

WEST INDIAN INCUMBERED ESTATES 
COURT.

8, Park-street, Westminster, June 24, 1859.' 
(Before Henry James Stonor, Esq., Chief Com

missioner.)
Re Greatheed.
Exparte W. S. Greatheed.
Exparte J ohn Greatheed.
Exparte Fraser.

Consignee—Manager—Lien.;
'The lien of a consignee will not be extended to the 

owner, incumbrancer, or manager of a West Indian 
estate, without authority.
Cotton, Hawkins, and Westlake (all of the Equity 

bar) appeared in support of these claims respectively.
Humphry, of the same bar, opposed them.
The Chief Commissioner delivered judgment as

These three claims appear to me to involve the 
consideration whether any person other than the con- 
signee of a West Indian estate is entitled to a hen
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or charge on the corpus of the estate, for moneys 
advanced for its cultivation; or, at all events, whether 
these three claimants, who are not consignees of the 
estate now in question, are so entitled under the 
peculiar circumstances of their respective cases. I 
have not forgotten that the last claimant endeavoured 
to make out that his testator was a consignee, and was 
m that capacity entitled to a lien, according to the de
cision of this Court m the case of exparte Chapman and 
exparte Davis and BoddingtonS but I thinkZat he 
foiled m this part of his case, as I shall presently show.

he law as to hens of this description, apart from the 
reported decisions and dicta of judges, appears To he 

iS n° usage oTfcuX
certahi o^thT C?lomeS wbich authorises them. In 
certain of the colonies, viz., Antigua, Nevis the 
to??1 St* Kitts’ and Montserrat, thev’exist
to a limited extent by express legislative enactment

Prob.ably negative any further implied lien in 
in° St°vmeS‘ <- AltO the remaining colonies, includ-

reign Lawi” vol °” Colonial and F°-
and I will proceed in thelevY f “ TaClt Hy.Pothecs,” 
rately the renort/d d e next P^ace, to consider sepa- 
as regards these liens 6 t?0"8 a^d dlcta of the judges 
is that Of Scott V.
approved of by Lord i V 438’ "'Inch is 
exparte Pollard, 4 Deacon^25 ‘“i ‘Y Case °f
part owner, who was also » „ ■ decides that a
nised as such, but nnt • COI\sl»uee» and recog- 
Chancery, was by the law of °i?te? V -the Court of 
of colonial usage, entitled in^l? and’ lndePendently 
persons entitled to the other i?1S a.ccounts with the 
brancers, to take crettt incum-
consignee, and w to have .made him as
estate; but it does not appear that th" ‘e P-°fitS "f the 
he was also entitled to a lien <>n/1UeSt'0" "’llether 
estate was distinctly raised al th? fOrpus of the 
last-mentioned share was in faet“dh Y j“'* of the 
parts of the judgment points to S?'ne
Sayers v. Whitfield, 1 Knann conclusion.

uaPP> 145, decides that
1 Ante, p. 219.
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consignees, who were also mortgagees, were entitled 
to add the amount of their advances, as consignees, 
to their mortgage debt, as against the owner, and so 
far affected the corpus of the estate. Farquharson 
v. Balfour, 8 Sim. 210, only decides that a con
signee was not entitled, during the continuance of 
his office, to be paid the balance due to him out of 
the compensation money awarded under the Act for 
the Abolition of Slavery. Shaw v. Simpson, 1 You. & 
Coll, C.C. 732, is the first direct decision in favour 
of this lien as regards the corpus of the estate. It 
decides that the consignee of a West Indian estate, 
w ho had been appointed by the Court, and had out of 
his own moneys made payments on account of an 
annuity charged on the estate, was entitled to be 
reimbursed such payments out of compensation 
money, which had been awarded under the Act for 
the Abolition of Slavery, and the question was 
reserved whether the consignee had a lien on the 
corpus of the estate for moneys expended by him 
in its cultivation. Morrison v. Morrison, 2 Sm. 
and Giff. 564, decides that a consignee of West 
Indian estates, appointed by the Court, and discharged 
at his own request, and to whom a large balance was 
due on his current account, was entitled to be indem
nified out of the slaves’ compensation money. This 
case was appealed against, and confirmed by the Lords 
Justices, as I was informed, before I delivered my 
judgment in the case of exparte Chapman and ex
parte Davis and Boddington ; but I have since found 
that it was so confirmed, on the ground that the con
signees in that case were the officers of the Court, 
and had acted under its directions, and that the 
general question was reserved in the judgment of 
the Court. It is to be observed that in all these 
cases, except Sayers v. Whitfield, the consignee had 
been appointed or recognised by the Court. I now 
come to the dicta of the judges in the various 
cases; and, first, in Scott v. Nesbitt, Lord Eldon says : 
“ The concerns of a West Indian estate cannot be 
carried on without consignees, and all moral justice 
requires that for what in the fair discharge of their 
duty they became liable to in respect of the manage
ment of the estate, they should be indemnified with 
priority to the claim of those who have interests in 
the estate to be so managed before any person can
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have any benefit from it,” and “the dealing with 
the estate creating a personal contract in respect of 
which the estate is liablefrom which, I think, there 
can be little doubt that the opinion of Lord Eldon 
was in favour of a lien by the consignee on the corpus 
of the estate without reference to his being or not 
being an officer of the Court; and this appears to be 
assumed in the arguments and judgments in the cases 
of Farquharson v. Balfour and Morrison v. Morrison 
The opinion of Vice-Chancellor Shadwell in Farqu
harson v. Balfour is expressed as follows “ It is 
clear that when a balance is found due to a consignee 
on a final settlement of accounts, he cannot be dis
charged until that balance is paid, and if payment 
cannot be made without interfering with the inherit
ance or corpus of the estate, the Court would be just - 

resorting to it for the purpose of doing justice 
to the consignee. The opinion of Vice-Chancellor 
Stuart is aho the same, as appears by his elaborate

til “Se of Morison '• Morison,
where all the authorities are cited, excent the easp of &L but —»Tfmh™
PriX r anl contains in the judgment of the ±LCow ’ r dehvCTed b-v Lord wfnford, maar 

the lien of a consignee, from which I think it right to read the following passa-es - 
tOthe.or'linary terms of^ree^i

which we have mod» j » kn°, *lom 1 le “Kiuiries 
Eldon, that th“s i? th? v°m the authority of Lord 
between planters and 6 bn?™ ™ode of dealing 
stop to an establisheddpraetieeaollen Jh<i >>uttin°. a 
chievous derangement k • C olten produces a mis- that effect s& nX^e^
arising from such a nrnnt;»« m unless the evil 
the good. This practice i« 1 counterbalances
inasmuch as he derives from it^h^1 tO mortgagee, 
duce, and the power of anni • security of the pro- 
dation of his debt. It isVorf it T P5oceeds in liqui- 
mortgagor, who when bi« « i’ -s ^^e^cial to the creditor, is certain rfXtt* ? signed to his 
of the bankruptcy of the mort? va “®-. In the event 
awarded to him under that X "ee> debt wiU be 
laws, 6th Geo. IV c 16 s tn of the ba"krupt 
debts and credits to be justly setoff' o11“"8.“«“!31

J uy set off one against the
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other; and he will not be obliged to come in under the 
commission, and be contented with his dividend with 
the other creditors. If his produce were consigned 
to one who was not his creditor, he might, in the 
event of the failure of his consignee, lose the whole, 
or a considerable part of it, for there would be no 
debt against which it could be set off. According to 
this practice his property is always secure ; if the 
practice be departed from, he is always in some 
degree of danger. It is desired, too, by all persons 
that their pecuniary w ants should not be disclosed to 
the world. The pecuniary wants of a planter must 
soon be known by his consignee; if those wants are 
not to be supplied by the consignee, but by some 
other person, his credit must be exposed to several, 
instead of the knowledge of his difficulties being con
fined to one who is interested in keeping them as 
secret as possible. The uncertainty of the returns 
of West Indian property makes planters particularly 
liable to sudden pecuniary distress. There are 
no persons ro whom they can have so ready a 
recourse as to their consignees, who (I am confident, 
from the high character of British West Indian 
merchants), will always be disposed to give the most 
prompt and liberal assistance that the circumstances 
of the planter will justify them in affording.” 
A<zain, his lordship says, “ There is no reason why 
this court should adopt any measures which would 
have the effect of placing our colonial possessions in 
greater embarrassments than those under which they 
at present unfortunately labour. It would be the 
duty of this, and every other Court, as far as it could, 
to afford assistance to these valuable appendages to 
the British Crown. They have difficulties enough to 
contend with. This Court w ould add to these diffi
culties if it put an end to a practice sanctioned by 
long usage, and which, in the view we take of it, is 
a practice as advantageous to the planter as it is to 
the merchant. If it were interrupted, too, it might 
prevent capitalists from lending their money in the 
British West Indies, and to deprive our own posses
sions of the advantage which they now hold oyer the 
colonies of all other European nations, in having the 
aid of the greatest capitalists in the world to enable 
them to cultivate their estates. This would be a 
great public injury, because it might both prevent
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capital from being beneficially employed, and deprive 
one of the most productive branches of industry of 
the necessary means of support.” And again, “ If 
the slaves on these estates are not furnished with the 
necessaries of life, if the w orks are not kept in order, 
or, to use a comprehensive term familiar to colonists, 
the necessary supplies and contingencies are not pro
vided, the plantation must be ruined, for it is only by 
means of these that it is made productive and derives 
its value. The land is worth little without the means 
of cultivating it, and fitting its produce for the market. 
Free labourers cannot be hired. Either a stock of 
slaves must be kept up, or the land must remain un
cultivated and unproductive. When the crop is taken 
from the land it requires mills to get the sugar from 
the canes, and all the implements of a distillery to 
produce the rum. The management of such property 
is more like that of a manufactory than of a farm in 
England. The slaves and machinery may be easily 
removed ; and as they constitute the principal part of 
the value of the estate, the person who furnishes 
supplies has not the same security as a man who trusts 
to the owner of an English estate, which cannot be 
taken away out of the reach of the execution of the 
creditor. The interest of all who have any concern 
in West Indian estates, and, what is more important, 
humanity to the slaves, makes it expedient that those 
who furnish supplies should be able to charge the 
amount of those supplies against the estate.” The last 
case appears to me to contain a clear expression of 
opinion in favour of the general lien of the consignees, 
and also a full explanation of the principles on which 
it is grounded. Whilst on the one side we have t ese 
judicial decisions and dicta in favour of the lien of the 
consignee, there does not appear to be a single judicW 
dietum on the other side, but only the reservation of 
points which it was found unnecessary todecide °n 
particular cases, and some expression^ £ a £
Burge in his CommentarieVvol S'
lien exists as against the ¿Zner but' J' ’ . ’
incumbrancer; and the reason given is that^thnoo 
signee has notice of the incumbrin J 1 i 1 . k“’
advances to the mortgagor, at the T^i8 hlS 
dispossessed.” With «reat 11S^ hls being& eat deference to so learned an
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opinion contained in a book of the greatest possible 
service to this Court, I think that it is clearly opposed 
to the views of all the very eminent judges whom I have 
named, and that the reason given for it is not satis
factory. A consignee may have no notice whatever 
of an incumbrance on the estate; and on the other 
hand, an incumbrancer will always, ex necessi
tate, have notice of a consignee’s lien. Mr. 
Burge also appears to disapprove in some mea
sure of the judgment in Sayers v. Whitfield as 
reported, or of the conclusions which naturally follow 
from it. I confess that I cannot agree with him in 
his observations on this case. Fully adhering to the 
decisions of this Court in the cases of exparte Chap
man and exparte Davis and Boddington, viz., that the 
consignee is entitled to a lien in priority to all 
incumbrancers, I have thought it right, on this occa
sion, to review the authorities in support of those 
decisions, in consequence of the course which the 
arguments took on the present claims. On all of 
them it was contended that the claimants possessed 
the same equity as the consignees, founded on the 
same principles; and it remains for me to consider 
them separately, in order to see if such be the case. 
No direct authority to this effect has been cited in the 
argument on any one of these claims, and I have 
been unable to discover any such authority. The 
case of Morris v. Eime (1 Ves. jun., 139), which 
was cited by Mr. Westlake on Fraser’s claim, appears 
to me to relate only to the duties and powers 
of managers with regard to the produce of the 
estate, and not to affect the question now at issue, 
viz., the liability of the corpus, as to which I re
peat that I can find no authority whatever; and in 
examining each case I must necessarily be governed 
only by general principles and considerations.

The first claim is that of Mr. William Samuel Great
heed, the owner of the estate. The circumstances of 
it are fully stated in my judgment in the cases of 
exparte Chapman and exparte Davis a id Boddingtor, 
ante 229; the leading features of it are that he made the 
advances in question out of moneys raised by the 
sale of his commission in the army, being at the time 
the owner of the estate, and acting as manager with 
the consent of some of the principal incumbrancers 
and the permission or toleration of all. In tae
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absence of any direct authority, I do not think that 
the Court would be justified in giving priority to this 
claim. There is a great and material distinction 
between it and all the cases and authorities which I 
have cited, viz., that the latter all evidently regard 
the particular office of a consignee, the duties 
attached to it, the contracts implied as well as 
expressed which are incidental to it, and the 
public benefits wdiich result therefrom, as the 
true reasons or grounds for the lien in question. 
It is obvious that none of these reasons or grounds 
aPPly m the present case. The owner particularly 
appears to be excluded from the benefit of this 
hen, as the clear presumption is that any ad
vances he makes are intended for his own ultimate 
benefit, m respect of his equity of redemption, and 
also m exoneration of his primary liability for all ad
vances. It was argued that because Mr. W. S. 
Ureatheed acted as manager to the estate, he was en
titled, m that capacity, to this lien; but I cannot

. so m the absence of any express agreement 
ending on the parties before this Court, even if he 
had not been the owner of the estate (as will be seen 
by the observations I shall presently make on 
nXn Mr.W* S: Greatheed’s case
ci„ , f\S] * think that his position as owner is 
retted lul clann\ Two of the parties inte-
which ^on°urably supported this claim,
drcumsLX T írí’ 1S a very fair °"e ™der the

I do not think that I should be 
interests «S th deCldln? 1,1 favour of it bevond the 
Xr X and " hich> »f

without thiT interferenceofH "in“”*
Will, therefore bJ A f í® CourL This claim 
asserted ; and the question " tOi the lien n0W 
Bon Bon estate, also invXedin’i! '?ndterm®d 
been virtually disposed of already
and Boddington’s claim thl my decisI°n on Davis 
disallowed altogether. ’ Present claim will be 
that of a mortg^ee n^in no11 Gr®atheed’s. which is 
advances for suppliesto the p«? eSSeS-Si°n' wbo bas made from his co-mSg*^
think that this must°XoV^^^ and 1 
ground as the last, viz thnf on the same’ Z-’ that the claimant did not fill
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the one single office to which this lien has hitherto been 
attached by the decisions or the opinions of the 
judges of the Court of Chancery; but I think it 
right to add that I consider this claim also to be a 
fair one under the circumstances.

The last claim is that of John Fraser, the 
executor of William Gordon McGregor Grant, the 
manager’ of the estate; and after much considera
tion I think it my duty to disallow this claim also, on 
the same grounds as the two former, viz., that he 
did not fill the office of a consignee. This circum
stance was admitted in the two other cases, but denied 
in the present, inasmuch as it was argued that by 
taking up the bills of consignees of the estate, and by 
shipping produce to brokers in England, who sold the 
same. Grant virtually became a consignee himself; 
but I cannot think that these acts, without any ap
pointment or recognition of that character in his 
regard by the owner or incumbrancers, could con
stitute him a consignee, or alter his character of a 
manager. There is one feature of great hardship in 
this part of his case, viz., that he actually took up and 
paid bills, which he, as manager, had drawn on the 
consignees for payment of supplies to the estate, and 
which bills the latter had dishonoured; and that, 
although there is no doubt that the consignees could 
have charged the account against the estate if they 
had paid the bills, he is unable to do so. The same 
hardship, however, exists in a different form both in 
Mr. W. S. Greatheed’s and Mr. John Greatheed’s 
cases. The former gave the proceeds of his com
mission to repay advances made by the consignee; 
the latter made with bis own moneys most necessary 
advances, which the consignees declined to make ; and 
although in both cases the consignees would un
doubtedly have had a lien for the same, yet have I felt 
obliged to deny to those parties also a similar right. It 
may be urged that the lien in question ought to be ex
tended to the present and like cases, and, in fact, to every 
person who advances money for the necessary supplies 
of a West Indian estate; and there is one passage in 
the judgment of Lord Eldon, in the case of Scott y. 
'Nesbitt, which appears to favour this view. There is 
also an allusion made in several of the cases to the 
doctrine of “ salvage,” which would also tend to sup
port this conclusion. With regard to the expression
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of Lord Eldon, 1 think it must be limited by the 
context to cases of moneys advanced by consignees; 
and with regard to the illustration furnished by the 
doctrine of “salvage,” I think that must also be 
limited in the same manner. The contrary conclu
sion would lead to the result that every successive owner 
or his representatives, every incumbrancer, every 
agent, every factor, every tradesman who had ever 
provided or furnished supplies to the estate, would be 
entitled to a lien (the last in time being first in pay- 

the administration of a West Indian estate 
would be nearly impracticable. At all events, if this 
would not be the result, it would have to be 
guarded against by limits and rules to be prescribed 

y he Courts of equity with great care and circum
spection ; and it would not be right for this Court, in 
the absence of any authority, to decide in favour of 
the extension of a hen of such importance and diffi- 
1^' nu r® of Vesey’s Reports, page
iV™ i‘ f°“ad the case of Buxton V. knee, where 

fa™ur <>£ "hat t,le Lord Chancellor
on a ship or“proceeTsCefroV^^^

that this sounds harsh in a Court of Eouitv for pvon re^fe^ m t>>” bo^ tt s^ 
make satta^ bTtLSw, thefbeUefit foul'd 
able conseouene? • {¿7 * 1 tollo'vs not as an equit- 
lays out a great sum of mn^°Se-°'Yner °f a house 
scending to his heir-at m rePairs’ uPon its de- 
the debt for these ^annot he affected with
benefit, for thouX receives the
is a lien on the bouse it is ± K of H?1Iand t“»* * 
receives a casuaTS^ S° here ’ for if whoever 
satisfaction, it would extend^n1'1 be ?able tO make 
ought not.” In thP i° s®verai cases where it
Reports, page 243 i?n „ nd V?* of VeseY and Beame's 
it was decided that tho &Se QiexParte Young, in which 
part owners of a shi^XTT lien the sl>are °f 
balance due to the other 2 ' become bankrupt for a 
earnings of the shin aftf ^^ers for the freight and 
which the bankruntV b takmg credit for the outfit, 

ne bankrupts had not paid for, and the other
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owners were obliged to pay. It is impossible to show 
more clearly than these cases how reluctant the Court 
of Chancery is to extend equities of this kind ; and I 
think it follows that a tribunal constituted like the 
Commission over which I have the honour to preside, 
ought not to take upon itself the responsibility 
of so doing, unless in very clear cases, or when 
fortified by decisions, or a strong current of judi
cial opinion, and the consequent practice and usage 
of commercial and other interests founded thereon. 
When so justified, I have not shrunk from such 
responsibility, as in the cases of exparte Chapman, and 
exparte Davis and Boddington ; but I do not think 
it right to incur it in the present, or (as at present 
advised) in any other cases, with reference to the 
lien in question, especially as its extension appears to 
me, after much consideration, to be of very doubtful 
expediency or practicability. On all these three 
claims I shall give no costs either way, except as to 
that part of Mr. W. S. Greatheed’s claim which relates 
to the Bon-Bon estate, of which I will give him the 
costs out of the fund in Court. I should have liked to 
have given all the parties their costs; but as they would 
have been subject to accounts if I had made orders in 
their favour, when the costs would have followed 
the balance, and as in all three cases the accounts are 
disputed, I do not think that it would be just to allow 
them now. There will be liberty to appeal on all 
these cases for twenty-one days, and for two months 
on limiting the amount of the claims to the balances 
now appearing, waiving costs, and consenting to the 
distribution of the remainder of the funds; and so far 
as the Court and the public are concerned, I shall be 
verv glad if all or any of the cases are brought before 
the Privy Council.1

i The ose of exparte Fraser was subsequently carried to the Privy 
Council.—Sec post, p. 246.
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VI.
IN THE PRIVY COUNCIL.

(On Appeal from the West Indian Incumbered 
Estates Court.)

February 7, March 29, I860.
(Before Lord Kingsdown, Lord Justice Knight 

Brucb, Lord Justice Turner, and Sir John 
Coleridge.)

Fraser v. Burgess.1
Lien— Consignee—Manager of West Indian 

Estate.

Indian estat'- a! 
mhmtan^ ^ces made by him for 

a truslee ^sin the place reimbursed hi,^ mPjyS Um' and “ ”M,'d t0 
h s adva™es out of the trust estate.

presZeTXa^ ̂ t ^‘if ?
enAoon-° tke same "

°» m°r‘-
all, may postpon^thif9 Presumably on behalf of
claim. 9 P°stP°ne securities to the manager’s 

previous report! ante aPPear bY the
Selwyn, Q.C, and ,/ the Judgment.
Roundell Palmer, Q C and the apPellantS* 

spondents. ’ and Humphry, for the re
course ^thTirgum nt^Sc^ cited in the 
438; Sayers v. Whitfield f v V* Ne°bltt’ 14 Ves. 
Simpson, 1 Yo. & Coll C C 7^<?ap?; 146; Shaw v- 
™on, 2 Sm. & G. 564 • 7 T)Pr\?Tiso’1 v- ™>r- 
Tharp, 2 Sm. & G. 578«. P G\MA & G' 214 J Re

544 5 Cust’s 3 SoL
Estates Acts (1st edition^ o ,n Incumbered

U, 10b ; Steele v. Murphy, 3
1 8 Weekly Reporter. 376 • 1 xr„

* ’ 13 Moore, P.C.C., 314.
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Moore, 445; Cooper v. Cook, 20 Beav. 639; Miles 
v. Atherton, 3 Burge’s Colonial Law, 353; Morris v. 
Adams, 1 Ves. jun, 139; Farquharson n. Balfour, 8 
Sim. 210; Scott v. Smith, 3 Burge’s Colonial Law, 
357.

March 29. Lord Kingsdown delivered the judgment 
of their Lordships.

This was an appeal from the Court of the Commis
sioners for Sale of Incumbered Estates in the West 
Indies, and it came before us on a joint case of the 
appellant and respondent; John Fraser being the 
appellant and Sophia Burgess the respondent. The 
question raised by the appeal was, whether an order 
by the Chief Commissioner disallowing the claim of 
the appellant to have a lien on the purchase-money of 
the Arnos Vale Estate, in the island of St. Vincent, 
ought to be reversed or varied.

The facts of the case are somewhat complicated. 
So far as it appears necessary to state them, in order 
to make the grounds of our judgment intelligible, they 
were in substance as follows:—In the year 1823, 
Samuel Greatheed was tenant in fee-simple of an un
divided moiety of the Arnos Vale Estate, subject to a 
charge of ^600 a-year, by way of jointure, to his wite 
Sophia, if she should survive him, which she did. He 
was tenant-in-tail of the other undivided moiety. He 
had two sons, Samuel and d d^823 he
Marv and Sophia; and on the 26th of May, 1823, he 
made his will, by whjch he charged, or attempted to 
charge, the entiretv of the estate with the sum of 
^24 000, as portions for his younger children, and, 
snbiect thereto, devised the whole estate, with the 
stock and crops thereon, to his eldest son, or such 
other son as should first attain the age of twenty-one 
rears and the heirs of his body; and he appointed his * 
two sons Samuel and John trustees of his estates and 
executors of his will. The testator died on the 10th 
of Julv, 1829, leaving his wife and his four children 
surviving. On the death of his father, Samuel, the 
eldest son, became tenant-in-tail in possession of one 
moiety of the estate, subject to the charges created. y 
his father’s will, and to the jointure of Mrs. Gieat
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one, suffered a recovery, and barred the entail on both 
moieties of the estate.

In Hilary Term, 1833, a suit was instituted in the
X Englaud by John Greatheed,

Si1S ?XX Samuel and the other members of 
the PurPose of carrying into executionthe trusts of the father’s will, and puttin» Samuel to

—eVaud 1 b‘“ Prayed ‘he appointment” of a
A co,nveyflnce of the estate. Samuel

Decembe? 1833^a' WiUj ’nd’ on the Ntl> of 
will, and directing the Sus JS b” performed8 anf de' 
SHpEs

by the h “VS
*>e securHy“ med eState'

Pursuance of this*order wn^ff glVe? by .Samuel» m 
parties interested afte.nvards waived by the
once a large SUm in XV f agreed to P*y at 
sum of above ^10 000 w° tbe ^$4,000 charge. A 
him, and out of this X acc°rdmgly advanced by way Of .»mpens^
slaves on the estate tu i th manumission of the 
ably reduced. There sHliXrgeS Were very consider- 
sum unpaid, which is X ’ < .owe,ver» remained a large 
the sum of ^9,500. A 11 case to amount to 
respondent, Sophia* BnrJX“011 of ^is belongs to the 
the testator, for her senarat’ °ne the daughters of 
trustees of her marriage sX USe f°r her lifei and the 
and children, are intei^sted her busband
her interest in this charge ls *n respect of
on the present appeaf & at tbls ^ad^ *s respondent

Ou the 22nd of June o
mortgaged the plantation Av Sarauel Greatheed 
dmgton to secure the sum Davis and Bod-
_such further sums as thev *^5»261 15s. 5d., and all 
mg ^10,000, and he eno-\ ^bl advance not exceed- 
produce of the estate ° ged to c°nsign to them the
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At this time Mr. W. G. McG. Grant was in posses
sion of the estate as manager. He had been appointed 
to his office by a power of attorney, executed by S. 
Greatheed on the 16th of December, 1839, which is 
in the usual form, and gives power to Grant to do all 
acts in the management of the estate which S. Great
heed himself could have done.

It appears that Davis and Boddington, from the date 
of their mortgage, received those portions of the crops 
of the estate which, according to the usual practice, 
are transmitted for sale to Europe, and, according to 
the same practice, furnished for a time those supplies 
to the plantation which it is the custom to send out 
from Europe. The course of dealing seems to have 
been that the necessary supplies were ordered by 
Grant, and that he drew bills for the amount on S. 
Greatheed, who accepted them, and sent them to 
Davis and Boddington, to be taken up and paid when 
due out of the proceeds of the estate consigned to 
them. Grant, as the manager on the island, made 
advances out of his own funds for the expenses of the 
plantation, and in the course of the year 1845 a large 
balance became due to him.

In this state of things Davis and Boddington, in the 
summer of 1845, declined to make any further ad
vances for supplies, and they refused to pay a bill for 
^784 19s. 8d., drawn by Grant upon S. Greatheed, 
and accepted by him in August, 1845. This bill, and 
another bill afterwards drawn for ^300, were dis
honoured and returned to Grant, who already was in 
advance on his account as manager to a considerable 
amount, and S. Greatheed refused tobe at any further ex
pense in sendingout the necessary supplies to the estate. 
The incumbrancers, therefore, were in this position. 
Grant could not, of course, be expected to continue in 
the management of the estate, unless the amount due 
to him was paid, and he would probably use whatever 
power he possessed over the plantation and the crops 
in his character of manager to secure his reimburse
ment. On the other hand, without the necessary 
supplies from England, the cultivation could not be 
carried on; and it was obvious that unless some 
arrangement could be made to remove these difficul
ties, the working of the plantation must be abandoned, 
and the incumbrancers would in all probability lose 
what was still due to them, amounting, as it seems, to
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near ¿£10,000. Hereupon communications took place 
between Grant, the manager in the island, and John 
Greatheed, one of the incumbrancers, acting (with or 
without authority) on behalf of all, with a view to 
provide for the continued working of the plantation, 
and for the satisfaction of the debt which was due to 
Grant for his advances, and for his relief from the 
liability to which he was subject in respect of the bills 
which he had drawn for supplies, and which had been 
dishonoured.

It is to be inferred from the letters set out in the 
affidavits contained in the Appendix that John Great
heed represented to Grant that he would effect these 
objects by means of an application to the Court of Chan
cery. At page 15 of the Appendix are found extracts 
from several letters of Grant to John Greatheed on this 
subject in the months of April, June, and September, 
1845, which show the position of the estate at that 
time and the measures which were in contemplation. 
On the 26th September he writes as follows:—

I have had a letter from your brother, complaining 
bitterly of your proceedings against him, and of the 
impossibility of his carrying on anv longer, and re
questing me not to draw any more bills on him. The 
arieais of wages and other current expenses will 
lequue provisions being made for their settlement, 
Xhm^T1, 1S ^^ed to be done I trust maybe so 
not ppi- inf *mP°rtant that the estate shouldnot get into bad credit.”

On the 11th October, 1845, he writes again

snonda*I a”d JO« do not corre-

until the £ ^n if so,
On the 26th October, he writes:__

ing the state of matters6446^10111 your brotber deplor- I had drawn u^hi^^41^ the 
penses on the estate would Jot h"" a"‘ c?Tnt 
meat by Boddington- and aTpte<J for.P»X- 
would come back. Now if thi }“ Prohabibty it 
it will prove serious to us here In“!" haPp?n agam’ 

h nere, and, much m arrear
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with the Bank already, no further indulgence will be 
shown. For some time past I have been compelled 
to carry on the cultivation by raising money on my 
own responsibility depending upon your seeing to the 
same being duly paid, either before or after, by order 
of the Court, when your bill is filed; otherwise the 
estate must stand still.”

Soon after the date of this letter, on the 28th Nov., 
1845, John Greatheed filed his supplemental bill in the 
Court of Chancery against all parties interested, in
cluding the respondent and her husband and children, 
praying to have the benefit of the former suit and 
proceedings, to have what was due for the incum
brances raised, and for the appointment of a manager 
and consignee.

After the institution of the suit, Grant continued in 
the management of the estate, as before, and the sub
sequent letters to J. Greatheed are to the same effect 
with those written previously.

On the 10th February, 1846, he writes: —
“The crop at Arnos Vale cannot go on without 

stores, and to purchase in the island would be mad
ness, seeing how far I am already involved in supply
ing the estate, and no prospect of payment. Indeed, I 
have been treated very badly, and have, in endeavour
ing to protect the interests of the legatees, been led 
into a labyrinth, out of which I trust you will assist 
me.”

On the 26th February, 1846, he says: —
“Your brother has advised me to sell stock from 

Arnos Vale to pay protested drafts, and to appropriate 
the produce just made to the same purpose, which I 
shall have to do unless some arrangement be made for 
the payment of the necessary expenses. The produce, 
therefore, as shipped, will have to be insured; and for 
this purpose, ten hogsheads sugar, on board the 
Cruikshank, from Arnos Vale, I had requested my 
friend Mr. Geddes to effect insurance on, pending 
your suit in Chancery; and as your brother will not 
move in the matter, I must do what I can to protect 
the interest of the legatees.”

It is clear that, during the period of this correspond
ence, Grant was acting in the management of the 
estate not under the direction and on the credit ot is. 
Greatheed, the owner, but of the incumbrancers, or at
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nil events, of John Greatheed, professing to act for 
them.

In pursuance of the arrangement with Grant, notice 
of motion was given by the plaintiff John Greatheed, 
that it might be referred to the Master to appoint 
some proper person or persons to be consignee or con
signees in England of the produce of the plantation, 
and also to appoint some proper person or persons to 
be manager or managers of the same plantation, with 
the usual directions; and that it also might be referred 
to the Master to inquire whether any, and what, sum 
or sums of money were or was justly due and owing 
upon any and what bills of exchange drawn by Mr. 
W. G. McG. Grant, of the island of St. Vincent, the 
person theretofore and then employed by the defend
ant, S. Greatheed, as manager of the said plantation 
or estate, for or in respect of supplies made to, or ex
penses properly incurred on account of, the said plan
tation or estate, and whether or not it would be for 
the benefit of the persons interested in the plantation 
or estate that such sums or sum of money, if any, 
should be paid by the consignee or consignees to be 
appointed as aforesaid; and if the said Master should 
be of opinion that it would be for the benefit of the 
persons so interested that such sums of money should 
be paid, then, that the said consignee or consignees 
might be at liberty to pay the same, and be allowed 
the same on passing their accounts before the Master. 
Upon this motion, all the defendants in the suit, 
including the present respondent and her husband and 
children, appeared by counsel.

Before the motion came on for hearing, a negotia
tion had been entered into with a gentleman of the 
name of Tippler to pay off what was due to Davis and 
Boddington on their mortgage, and to become con
signee of the estate; and an arrangement was made 
with the consent of all parties, for continuing 
Grant as manager of the estate on the island. On the 
29th of June, 1846, the following order was made 
upon the motion :—

Upon hearing what was alleged by the counsel on 
both sides, by consent of the plaintiff and of such of 
the defendants as are of age (the other defendants 
being infants, not opposing), and without prejudice to 
any question m these causes, or either of them, and 
the defendant Samuel Greatheed, and the defendants
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Richard Davis and Thomas Boddmgton, respectively, 
admitting that the principal sum of £1,717 11^. Id., 
together with interest thereon, from the 1st day of 
May, 1846, remains due to the defendants, Richard 
Davis and Thomas Boddington, on the mortgage of 
the plantation or estate called Arnos Vale, created by 
the indenture of the 22nd day of June, 1843, as m 
the pleadings in the second cause mentioned; and the 
defendants/ Richard Davis and Thomas Boddington, 
consenting to accept immediate payment of the said 
principal sum and interest, and, on payment thereof, 
together with their costs, charges, and expenses pro
perly incurred, and to be incurred, in and about the 
suit, and their said mortgage security, and the transfer 
thereof respectively, to execute a transfer of such 
security, his Lordship doth order that Robert Lippier, 
he being willing so to do, be at liberty to pay to the 
defendants, Richard Davis and Thomas Boddington, 
the said principal sum of £1,/17 ID- together 
with interest thereon, at the rate of £5»per cent, per 
annum, from the said 1st day of May, 1846, up to the 
time of payment, together, also, with the total amount 
of their costs, charges, and expenses, properly purred 
and to be incurred, in and about this suit, and their 
said mortgage security, and in relation thereto, and 
the transfer thereof respectively.

Directions are then given for the transfer of the 
mortgage of Davis and Boddington to Tippler

“And on the due execution of the said deed or 
deeds it is ordered that the bill in the second-men
tioned cause stand dismissed out of this Court, as 
against the defendants, Richard Davis and Thomas 
Boddington; and the defendant, Samuel Greatheed, 
bv his counsel, undertaking to execute the said deed 
or deeds to the said Robert Tippler, and undertaking, 
in the meantime, and until the said deed or deeds 
shall be duly executed, to employ the defendants, 
Richard Davis and Thomas Boddington, as consignees 
of the said plantation, upon the usual terms, and un
dertaking, from and after the execution of the said 
deed or deeds, to employ the said Robert Tippler as 
the consignee of such produce, and to S1X
nroduce, or cause the same to be consigned, to t 
said Robert Tippler accordingly, and undertaking 
also to continue William Gordon McGregor Grant, 
the present manager, as the manager of the said plan-
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tation or estate in the island of St. Vincent, it is or
dered that the said defendant, Samuel Greatheed, do 
continue in possession of the said plantation or estate 
until the further order of this Court ; and it is ordered 
that the costs of all parties of this application, except 
the costs of the defendants, Richard Davis and Tho
mas Boddington, which are before provided for, be 
considered as costs in these causes ; and it is ordered 
that the rest of the said motion do stand over, and 
any of the parties are to be at liberty to apply to this 
Court as there shall be occasion.”

The proposed arrangement with Tippler seems not 
to have taken effect, and, consequently, the dis
honoured bills on which Grant was liable were not 
taken up. It is stated in the case that the order of 
the 29th June, 1846, was not carried into execution, 
and that no further proceedings were ever had in the 
cause. But it is clear that very important dealings 
with the estate afterwards took place on the footing 
of the order, and m reliance on the rights which it 
created, or was supposed to create. Grant remained 
m the management of the estate, and provided, as well 
t ’ f°r the ®uPPlies b.v drawing bills against 
dX^^ makinS the deU''erv of th? pro- 
nTLm *5 consignee subject to the condition of pav- 

a^mst them ! and he appears to have 
as the Officer ^Sfle n aCtln° Under the a'>thoritv and 
he writes tTlthaCo“rt- On the 26th Julv, 1847, 

the Court, in ease of accident.’” a“’
Samuel Greathead died on the 4tb Ànr;i iqi- • * tate as to his real estate in X w«t ^ 

descended on W. S. Greatheed 5es‘Indle3> wh‘ch 
Grant continued during  The life of S G e 
afterwards until his owS death Greathced’ and
the plantation in question oÒ ! “‘“•^'“ent of
before. He died in th a m/ same tertns ashaving a balance due i-fXh^1- °f SePtember; 1849, 
agemeat of the estate am^’ resPecfc bis man- 
above Z1.800. The 'present^’ iT “ 'S stated’ t0 
executor. Under an order of the^ourM ?
m the month of March, 1850 th-a ‘ b£lo.w« made 
was sold at the instance of the • r Vale Estate
produced the sum of ^10 050 l,““mbran?ers. a"d 
cieut to nav nil «1 ’ Ibis sum is insuffi-ent pay all the charges and incumbrances upon
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the estate in question, and the appellant claims to 
have what is due to the estate of Grant, as manager, 
paid out of the proceeds in preference to the incum
brancers. The Chief Commissioner, in a judgment 
of remarkable learning and ability, has decided against 
him; and from that decision the present appeal is 
brought.

We will consider the case, first, as it stands upon 
principle, without reference to the authorities. Mr. 
Grant was originally merely the agent and attorney 
of S. Greatheed, the son, the owner of the estate, 
subject to the charges. As such agent or attorney he 
stood in no relation whatever to the incumbrancers; 
he was subject to no control on their part, and liable 
to no responsibility to them for his management, on 
the one hand; and on the other, he could have no 
claim upon them for any advances which he might 
make, or bills which he might draw m the discharge 
of the duties of his office. As against them he 
could stand in no better situation than his principal. 
The owner of the estate continuing in possession 
could have no claim upon the incumbrancers for any 
loss which he might incur in the cultivation of it. 
He mi°-ht throw up the estate, if it was not equal to 
the charges, and leave the incumbrancers to sell it, it 
it could be sold, or to take the risk of management; 
but if he chose to continue in possession, he must 
hold the possession with the risk which belonged to 
it The incumbrancers taking possession could not 
come on the owner for bygone profits, nor could he 
call upon them to contribute to past losses.

The decree of the 14th December, 1833, does not 
seem to have wrought any material change in the 
position of the parties. The incumbrancers were en
titled (their charges being in arrear) to have a 
manager and receiver appointed ; but they waived that 
rio'htj'and permitted Samuel Greatheed to remain m 
possession upon certain terms specified in the order. 
As those terms were not complied with, Samuel 
Greatheed remained in possession of the estate, in the 
same character in which he had previously held it, viz., 
owner in fee, subject to the charges.

There seems to be no principle for holding as a 
general proposition that the agent employed in the 
management of an estate in the West Indies by the



256 APPENDIX.

owner of the estate, subject to charges upon it, can, 
without more, have a lien on the inheritance of the 
estate for the advances which he has made for its cul
tivation, not only against his employer but against 
those whose title is prior to that of his employer, and 
who have had nothing whatever to do with the expen
diture. When a trustee is in possession of the planta
tion, managing it on behalf of all parties, and employs a 
manager for the purpose, the expenses and proper ad
vances of the manager for the benefit of the estate are 
the expenses and advances of the trustee, whois entitled 
to be reimbursed out of the estate, and if the manager 
were held entitled to be paid out of the estate, it would 
be as standing in the place of the trustee who employed 
him. Again, when the Court of Chancery takes posses
sion of the estate by the appointment of a manager and 
receiver, it is, by its officers, in possession on behalf and 
tor the benefit of all persons interested, parties to the 
suit ; and its officers stand in at least as favourable a 
position as the officers appointed by trustees, and are 
en itled to at least as extensive remedies against the estate. °

AAi hen the authorities are examined, the question in 
and what parties, and to what

of tu a c?nsi8nee is entitled to a lien on the corpus 
tainty eS seems some degree of uncr-
eaself F»J.?raby Vi“-Chance,lor Shadwell, in the 
Ï found dTtôT” V- ^alfour’that “"'ben a balance 
accounts he oa„™t°KS,Çe<lOn a final settlement of 
is paid and that if wav e ^charged until that balance 
terferi^ with he^r-.nt Cannot be made without in- ^0^'“ i”°rpustof the estar’ 
the purpose of doing justic^o th^^ ‘V J°r 
great doubt was thîown T/this
Chancellor Knight Bruce in the bY lce;
Shaw v. Simpson, in which S?bse<luent ^se of 
was cited. HiaHoXobse^
argument, “that with reaped to f ””® ?‘£e 
petitioner to have the corpus of th» “J®!“ °>f> ‘5® 
saw no solid ground of distinction hV^® ¿° d’ he 
of a consignee of West Indian nm 1 etvveea *be case 
of a copper mine or colliery PwhoUT the
heard to insist on a sale of the esta?e T-v* vue estate tor the pay-
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ment of the balance due to him.” The point, how
ever, was not decided, his Honour observing, in the 
conclusion of his judgment, “ The estate, in respect 
of the care and management of which the balance 
due has arisen, is still in possession of the Court, 
and must possibly so remain for some time longer, it 
being unsold. Whether, at some future time, the 
petitioner’s remaining balance may not, if necessary, 
be paid out of the corpus of the estate, I do not now 
say or express an opinion.”

In the subsequent case of Morrison v. Morrison, 
Vice-Chancellor Stuart was of opinion that in a suit 
instituted for the administration of a testator’s estate, 
a consignee appointed by the Court was entitled to a 
lien on the corpus of a West Indian plantation, for the 
balance due to him not only against persons claiming 
under the testator and parties to the suit, but also 
against a mortgagee whose incumbrance was a 
on the plantation prior to the interest of the testator 
himself, and who was not a party to the suit. The 
ground of this opinion is, that the mortgagee haying 
permitted the Court to take possession on behalf of 
those claiming under the mortgagor, without ^nging 
forward his claim, and taking possession himself, as he 
might have done, must be considered to have acqui
esced in and recognised such possession, and to be 
bound by the result. This case was taken by aPP-aJ 
to the Lords Justices, who affirmed the order,, but 
upon different grounds from those on which it had been 
pronounced, and their decision cannot be= consideied 
as affecting the general question, as to the hen of 
consignee of a West Indian estate on the corpus of the 
estate ; a question on which Lord Justice burner stated 
that he had never been able to make up his mind.

To this extent, however, the cases all agiee, that 
when the Court of Chancery has taken possession ot 
a West Indian estate by a manager and consignee, it 
will, as against all parties for whose benefit the pos- 
session has been held, refuse to permit its 
discharsed until the amount due to them. h« be 
paid. But the cases seem to go further, and to est 
blish, that where the possession has been held y 
attorney and manager of the mortgagor, yet it tne 
mortgagees have so recognised the Pos^°* 
manaffer that he can be considered as acting on tne 
behalf and for their benefit, the same consequences
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will follow, as regards their interests, as if he had been 
appointed under the authority of the Court.

In the case of Scott v. Nesbitt, which is the founda
tion of the subsequent authorities, Nesbitt and Co. 
were not consignees under the order of the Court 
when their debt was contracted, nor did Franks fill 
that character at the time when he paid the balance 
due to them. In that case it was laid down bv Lord 
Eldon, that a West Indian estate was not to be treated 
as an ordinary landed estate in England, but was 
rather to be regarded as a trading concern, like amine 
or alum works, m which one tenant in common 
managing the concern on behalf of the rest, would be 
entitled to a lien on the shares of the others for what 
might be due in respect of the expenses incurred in 
carrying on the trade. But one of the grounds on 
which he allowed the payment made by Franks to the 
former consignees, not only as against creditors of the 
estate claiming a charge under his will, but as against 
a mortgagee (who seems to have appeared by counsel, 
though the particulars of his mortgage are not stated), 

jhls; th^ those who could claim under the will 
could not enjoy any of the advantage from the pro
perty without the employment of a consignee ; that if 

tlun6S had been laid before thc 
that na °Ui^ have appointed a consignee, and in 

hre taken ‘heposiessiin from 
th“ tenant for paid; tbattbe «editors,
estate, stood by aid pemittei“.»^ ln.terested “ ‘bo 
time to time, whither FIFd-j «“J'gnments from 
be sent to the house of Nesbitt am 'c“7 °r TV® 
there was an eauitv nn +ho 5 and that
called upon in respect of th P&rt tllose who were 
insist that the Court ought to to
expenses which would have re'mburse tbem ‘be had put the estate fr^hand“«^ 
manager. The report of
be very imperfect, and it is not- on ’ Nesbitt seems to 
with accuracy the principles wh?tO c?llect from ifc the great judge Hded Ft laid donn

there can be between the What differenee
of a consignee of a West India«* ? manager and that 
the right Sf lien. Both ar^ " reSpeCt t0 
on the trade—for as such itit y necessary to carryS Such xt seems to be regarded—
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and in the case of Scott v. Smith, before the Privy
Council on May 13, 1829, referred to by Mr. Burge in 
his third volume, page 357, the question arose in the 
case of a manager. We have examined the printed 
papers in that case. Both the points stated by 
Mr. Burge to have been then decided were raised 

The respondents were mortgagees and con- 
of a plantation in Jamaica called Leith 

Reddin was the owner of the estate sub- 

in it. 
signees 
Hall, 
ject to 
lant to

the mortgage.d o . He appointed the appel- 
take possession and manage the estate as 

his attorney. The appellant did so, and incurred ex
penses in the management which, for some time, were 
paid by the respondents out of the consignments which 
they received. In 1823, the respondents filed a bill 
in the Court of Chancery in Jamaica for a foreclosure 
of the mortgage, and obtained an order appointing a 
receiver of the estate. The appellant, being in advance 
for the management of the plantation, applied by pe
tition to have what was due to him as such manager 
paid out of the first moneys to come to the hands of 
the receiver, insisting that he had been in the manage
ment with the assent of the respondents, and had 
made his advances on the faith of being paid by them. 
II e also claimed commissions on his transactions. 1 he 
Chancellor of Jamaica made an order limiting the 
demand of the appellant to the expenses incurred by 
him in respect of the crop of which the new manager 
would reap the benefit. Against this order, Scott 
annealed to his Majesty in Council; and his first 
reason was, “because the respondents trusted the 
appellant, and authorised him to consider himselt 
as their agent in the management of the planta
tion siving directions through their attorney with 
respect to the working expenses, and directing 
him to consign to them the whole produce, out ot 
which such contingent expenses would otherwise have 
been paid.” The respondents by their reasons insisted 
“ that the appellant, being in possession of the mort- 
crao-ed premises as the attorney, not of the respondents 
who are mortgagees, but of the mortgagor, Peter Ked- 
din? could have Io rightto charge them or the proceeds 
of the mortgaged property with the amount oi any ±enseTwhFch he had incurred, unless the respondents 
had given him authority to incur the same on the 
Sit of themselves or of the mortgaged premises.
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which they denied that they had done. With respect 
to the commissions, they insisted “ that such claim 
was sustainable only by the appellant against Peter 
Reddin deceased, whose attorney he was, and not 
against the respondents, whose attorney he was not.” 
The respondents’ reasons are signed bv Mr. Burge, 

Pr°hable, therefore, that he was counsel at 
the hearing, and that the points which he refers to 
the case as deciding, were laid down bv the Court 
in giving judgment. The order, though it does 
not establish them in terms, is quite consistent with 
s“ch an hypothesis. The minute is in the handwriting 
°F / lce-Chancell°r Shadwell, and alters the decision 

11 Gourt helow by directing “ a general account of 
all the payments made by the appellant while he was 
m possession and management of the plantation under 
the power of attorney granted by Reddin, and of what 
such costs, claims, and demands consist particular^.” 

ismisses the appeal, however, as regards commis
sion, and reserves further directions.
ritvt?^1^ tJe P^cip^s furnished bv this autho- 
considered CT bef°rt us’.the elaim of Grant to be 
the Si havlnS b^en m P°s^«ion on behalf of 
Court ™b ”’ and under the action of the

Stron8- He had bec°»e manager, 
unde"a “ tbe case °f Smltk,
subject tH^ ty the °"ner'
character had not onh i? hlS cont!nuance in that 
cumbrancers but hnd^h Ge” a.CiIuiesced in by the in
condition on^ which the them as the
continue in possession Th°uld permitted to 
this arrangement, and had ah^?U^ had ,sancti°ried 
from appointing i Xaier on that ground
therefore, in thi^ consignee. The case,
Sco« v. Nesbitt or Scott thaD either

a consignee, a\the instance ofraised by sale or mor^ due to be
or mortgage is not remm-A/i r e estate» " hen a sale 
does notTn this ThpaDy,otber P^’
exists as against the income of rh le that,the lien 
extended to the case wh™» °* estate, has been 
been converted into monev ‘'7 eStS‘e
stituting for the slaves on the eitaM »h'68“’ ™b'
money awarded in resnect of n, ‘ ‘ tbe c°mPensation- respect ot their compulsory emanci-
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pation. The same principle seems properly applicable 
to a case like the present, where the incumbrancers, 
by procuring a sale of the estate, have put a stop to 
the profits on which the manager would have a lien. 
The trade, if that analogy be adopted, has in effect 
been sold, and the proceeds of the sale are subject 
to the claims of those who would have had a demand 
on the profits while it remained unsold.

On the whole, after a painful examination of the 
evidence, and a full consideration of the case, their 
lordships have come to the conclusion that Mr. Grant 
must be considered to have been in the management 
of this estate on behalf of all parties interested, and 
under the authority of the Court of Chancery; and 
that the proceeds arising from the sale being now to 
be distributed according to the rights of the several 
parties having claims upon it, the appellant, as the 
executor of Mr. Grant, is entitled to be paid what is 
due to him in respect of his management, in priority 
to the claims of the persons having charges under the 
will. . .

Their Lordships, therefore, are of opinion that the 
order appealed from must be reversed; that the 
amount due to Grant’s estate for principal and inte
rest must be ascertained, and that the costs of the ap
pellant of making his claim, and of this appeal, must 
be added to the amount, and paid out of the fund m 
Court, and that the respondents be allowed to add 
their costs to their security (costs to be taxed it 
parties require it). . .

They will humbly report their opinion to her 
Majesty accordingly.
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VII.
WEST INDIAN INCUMBERED ESTATES 

COURT,
8, Park-street, Westminster, Feb. 4, 1862.

(Before Henry James Stonor, Esq., Chief Com
missioner.)

Re Parker, 
Exparte William Ricketts Parker.'

Practice—Objections.
This was a motion on behalf of the petitioner, 

Colonel Dawkins, to make absolute a conditional 
order for the sale of five estates in the island of 
Jamaica, called Hill-side, Brazaletto, Chesterfield 
Bourkesfield, and Coles Penn. An objection had 
narf1 nf1 w’i?S tw° iast named estates, on the

! yilliam Ricketts Parker, who claimed to be 
interested as owner, or first incumbrancer.
objection ’ S°licitOr’ aPPeared in support

motiok*’"*"'* Smm’ SO,icitor’ in support
of the

of the
. Pie.,Chief Commissioner held that W u

title as incumbrancer, and would be
for a postponement of the sal- nr r f to aPPJy
of the order for sale, or to get’emdit for hi
hranee m the biddings on the sale h'S lncl,Ia’

1 6 Sol. Journ., 250.
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VIII.

WEST INDIAN INCUMBERED ESTATES 
COURT,

8, Park-street, Westminster, March 26, 1862.
(Before Henry James Stonor, Esq., Chief Com

missioner.)
Re Parker,
Exparte Wilkinson,1
JExparte Henry James Parker.

Practice—Objections.
In this case special leave had been obtained by 

Sarah Mackenzie Wilkinson and Henry James Parker 
to file objections to an order for the sale of the 
Chesterfield estate, included, in the same petition, with 
other extensive estates in the island of Jamaica.

Mr. Bull, solicitor, in support of the objections.
Mr. Frederick Smith, solicitor, contra.
The objections were, substantially, that estates, 

subject to different incumbrances, and held under 
different titles, were included in one petition and 
abstract. The Chief Commissioner overruled the 
objections, but ordered that the costs of the objections 
should be paid out of the estate; and intimated that, 
as a general rule in similar cases, separate petitions 
and abstracts of title ought to be lodged.

Objections overruled.
1 6 Sol. Journ., 399.
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WEST INDIAN INCUMBERED ESTATES 
COURT,

8, Park-street, Westminster, March 25, 27, 1862.
(Before Henry James Stonor, Esq., Chief Com

missioner.)
Re Donovan, 
Exparte Donovan.1

Will— Construction.
This was an objection taken by the owner to 

order for sale of the Belmont estate, in the island of 
Tortola, one of the Virgin Islands, on the ground that 
the petitioner was not entitled to the incumbrance in 
respect of which the sale was prayed.

Humphry for the owner, in support of the objec
tions.

Westlake for the petitioner.
The circumstances of the case and the authorities 

cited appear in the judgment.
March . — The Chief Commissioner delivered 

judgment as follows :—Daniel Donovan, by his will, 
dated the 23rd day of March, 1801, after giving legacies 

^-2,000 to each of his sons on their attaining twenty- 
one years of age, and ^3,000 to each of his daughters 
on then’ attaining that age, or being married, pro- 
ceeds as fo lowsBut I do hereby direct, and 

mS 1S’that .‘J16 sald seve.ral sums of ¿'2,000 and 
¿3,000 so payable to my said two younger sons and 
three daughters as aforesaid, shall be payable in 
manner following — that is to say, each of my 
said sons and daughters shall, on their attaining 
either of those events hereinbefore limited, on 
the happening of which their said portions will 
respectively become payable, be entitled to receive 

llke s‘erlmK money, and the like sum 
of ¿500 sterling every year till their respective por
tions or sums of £2,000 or £3,000 shall be wholly 
paid off and discharged; but I also direct that part of

1 6 Sol. Journ. 414.
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the said several sums which shall by virtue of this 
bequest remain unpaid, shall bear interest at the rate 
of £5 per centum per annum till the whole is paid off. 
And my further will is, that if any or either of my 
said sons or daughters shall die without attaining any 
or either of those periods or events when and on which 
their several legacies or portions become respectively 
payable, or if they or any of them shall attain any or 
either of such events or periods, but shall die without 
either a husband, a wife, or a child or children, law
fully begotten, him or her surviving, then and in every 
such case the portion or sum of money hereinbefore 
given and bequeathed to such son or daughter so 
dying, or such part or parts thereof as shall at such 
his or her death remain due and unpaid, shall go and 
sink into the residue of my estate, and be disposed of 
as hereinafter directed.”

One of the daughters attained twenty-one, and died 
many years afterwards, having long survived the pe
riod appointed for the payment of the instalments of 
the legacy, but without having received payment of a 
considerable portion of it. The question raised by 
this objection is, whether the petitioner, who is her 
assignee, is entitled to the unpaid portion of the 
legacy, or whether, at her decease, it passed under 
the clause I have just read to the residuary legatee, 
who is also the heir-at-law of the testator.

It appears from the following cases cited by Mr. 
Humphry in support of the objection—viz., Gaskell 
v. Herman, 6 Ves. 159, and 11 Ves. 489; Elwyn v. 
Elwyn, 8 Ves. 546; Bernard v. Montague, 1 Mer. 
422; and Law v. Thompson, 4 Russ. 192—that an 
intention on the part of a testator to make the abso
lute vesting of a legacy contingent on the accidental 
circumstance of a legatee living to receive actual pay
ment is “not to be collected unless clearly expressed” 
where there is no express direction for the payment 
prior to such contingency, and a fortiori where, as in 
the present case, there is such an express direction. .

The questions in this case are, therefore—1st, whe
ther there is reason to ascribe such an intention to the 
testator; and, 2nd, whether, if there be reason to 
ascribe such an intention to him, he has so clearly 
expressed it in his will as is required by the above au
thorities. . , . . ,

The direction in his will is this, that in the events
N
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mentioned the legacy “ or such part or parts thereof 
as shall remain due and uupaid,” shall fall into the 
residue.

Now, according to the 24th rule laid down by Mr. 
Jarman for the construction of wills, cited by Mr. 
Westlake, “ a testator is rather to be presumed to cal
culate on the dispositions in his will taking effect than 
the contrary;” and I will venture to add, upon the 
directions of his w'ill being duly and implicitly fol
lowed, and in the present case, I think that the testa
tor must be held to have contemplated the punctual 
payment of the legacies by the instalments he directed, 
and that in the clause now in question he therefore 
only disposed of the legacy in the event of no part 
having become due and paid, or in the event of part 
having become due and paid of such part as shall re
main due and unpaid, according to the directions 
previously contained in his will, or, to use the ex
pression employed by the testator in the clause as to 
interest, “ by virtue of this bequest,” assuming such 
directions and bequests to be faithfully complied with.

This construction reconciles the bequest, the direc
tion for payment, and the clause giving the legacy 
over in certain events; it prevents the monstrous in
convenience of the heir-at-law, who is also the resi
duary devisee, possibly becoming entitled to a fund 
through his own neglect or wrong in withholding pay
ment of the legacies beyond the times prescribed by 
the testator, and is evidently most consistent with 
equity and common sense.

Assuming, however, but not admitting, that there 
are some grounds in the present case for ascribing the 
contrary intention to the testator, it follow's, from 
what 1 have said, that, in my judgment, such an inten
tion is not so clearly expressed as is required by the 
cases cited. 1

Upon these grounds I shall hold that the petitioner, 
as the assignee of the daughter, is entitled to her 
legacy under the circumstances of the case, and I 
shall overrule the objection which has been taken; 
but considering the obscurity of the will, I think that 
the owner is entitled to his costs of making this ob
jection as regards the construction of the will out of 
t r ®sl'ate' J, shaH also give him special leave as ap- 
phe<* lor an°fher objection raising the question 
whether the legacy is now' barred by the Statute of



APPENDIX. 267

Limitations on the terms of his receiving no costs of 
that objection in any event; and in the event of his 
succeeding, paying the petitioner the costs of the ob
jection now overruled.

X.
WEST INDIAN INCUMBERED ESTATES 

COURT,
8, Park-street, Westminster, August 6, 1862. 

(Before Henry James Stonor, Esq., Chief Com
missioner.)

Re Harriott, 
Exparte Pengelley.1

Practice—Title.
A title must be shown, in all cases, for the usual 

period, unless the Court, under special circum
stances, dispenses with it.
This was an application that the sale of certain 

lands might proceed, notwithstanding the petitioners 
had only deduced the title for forty-one years. The 
fact appears in the judgment.

W. Mackeson, of the equity bar, appeared in sup
port of the petition.

Messrs. Tuke and Valpy for the other parties.
The Chief Commissioner delivered judgment as 

follows:—The additional abstract in this case has 
now been furnished, and Mr. Mackeson, formerly a 
member of the Jamaica bar, has attended this Court, 
and afforded very valuable assistance on its con
sideration. The circumstances appear to be these. 
The petition prays for the sale of three estates called 
Mexico, Santa Cruz, and Sally Hall. With regard to 
Santa Cruz, and by far the greater part of Mexico 
(both in value and extent) a sixty years’ title has been 
shown, but with regard to the remaining portion of 
the Mexico estate, called Blackgrounds, (about 180 
acres) there is shown only a title of forty-one years, 
commencing with a conveyance by Fisher to Harriott,

i 6 Sol. Jur. 738.
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in the year 1821, and continued possession ever since, 
under that conveyance and Harriott’s will. With 
regard to Sally Hall, a title of forty years, commenc
ing with Harriott’s will, or the codicil to it, and a 
continued possession ever since, is attempted to be 
shown, but it is admitted that no conveyance of this 
property was ever executed. The whole of these 
estates have been for a considerable time and now are 
in the possession of the trustees of Harriott’s will 
under an order of the Court of Chancery of Jamaica, 
dated the 5th of February, 1838, in a suit of Coke 
v. Harriott. The petitioner, who is an incumbrancer, 
and her solicitor, know of no earlier or other title as 
to Blackgrounds or Sally Hall than what I have 
stated, but satisfactory searches and inquiries in the 
registry and records of the island and elsewhere in 
this respect do not yet appear to have been made. If 
the matter rested here, I should feel obliged to post
pone the sale of Blackgrounds and Sally Hall, inas
much as the rule of the Court of Chancery, requiring 
a sixty years’ title, prevails in'this Court with respect 
to lands for the sale of which applications are made; 
except in colonies in which the rule is affected by local 
Acts ; and this does not appear to be the case in 
Jamaica, where the lands are situate, although some 
statutes (especially 4 Geo. 2) certainly fortify a merely 
possessory title very materially. There are, however, 
circumstances in the present petition which, I think, 
may justify me in allowing all these estates to be sold, 
provided I am fully satisfied as to the facts involved. 
The first incumbrance appearing in this schedule is a 
hen, claimed by one of the trustees in possession, a 
manager, and possibly also a consignee, under the 
order of the Court of Chancery already referred to in 
respect of advances for management and cultivation 
of the estates. The amount of that lien is, I believe, 
questioned, and other liens having prioritv to it may 
be hereafter inserted, but the existence of this lien 
to some amount is unquestioned. Now, having re
gard to the numerous authorities on the subject cited 
in j •« judgment of this Court in Exparte Davis 
and Boddington, and Exparte Chapman (ante p. 219), 

judgment of the Privy Council in Fraser 
v. Burgess (ante p. 246), it appears to me clear that this 
lien is a valid charge in this Court against all persons 
whomsover, and that if the trustee and manager
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had himself petitioned for a sale, I should have 
been bound to order it. Practically he has already 
concurred in this application, and upon his doing 
so formally by filing a claim duly verified, and sup
porting by himself or his solicitor the application 
for an immediate sale, I shall, unless his lien is dis
puted in toto, allow the sale of Blackgrounds and 
Sally Hall, as well as Mexico, to proceed. All the 
searches and inquiries which I have mentioned, and 
also searches and inquiries as to certain contingent 
charges which appear on the title as to Blackgrounds, 
will probably be necessary hereafter before the final 
allocation of the purchase-moneys, and as to which 
the petitioner’s solicitor will receive the direction of 
the Court. It is satisfactory to me to think that the 
conclusion to which I have come will certainly be for 
the benefit of all persons concerned, even for possible 
adverse owners or incumbrancers, who will be able 
hereafter to assert their right (if any) against the pur
chase-moneys, which will be doubtless augmented, 
and the expenses of the sale diminished by all the 
estates being offered for sale together. It remains 
only to satisfy the Court of the existence of the trus
tee’s lien. If this cannot be done, there will be no 
alternative but to postpone the sale of Blackgrounds 
and Sally Hall, and also of the Mexico estate if it 
cannot be sold to advantage separately.

269

XL
WEST INDIAN INCUMBERED ESTATES 

COURT,
8, Park-street, Westminster, April 21, 1864.

(Before Henry James Stonor, Esq., Chief Com
missioner.)

Re M*Dowall, 
Exp arte Normand.

Practice—Order for Sale.
Order for sale made absolute, without notice to an 

owner, who had failed to support his objections, the 
same appearing by the record to be insufficient.
The petition in this case was for a partition and 

sale of two-thirds of the Park Hill estate, in the
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island of St. Vincent, anil was filed on the 28th of 
November, 1862, by the assignees of a statutory mort
gage to the West Indian Relief Commissioners. 
Notice of objections on the part of the owner was re
ceived on the 17th of March, 1863. The time to file 
objections expired on the 13th of April, 1863. The 
owner had not applied to have his objections argued, 
and the petitioners applied to have the conditional 
order made absolute, without notice being served on 
the owner, who was resident in the island of St. 
Vincent.

The Chief Commissioner held that the petitioners 
were entitled to the order, unless the objections were 
of such a nature that upon the record they appeared 
to be fatal to the prayer of the petition, or unless they 
disclosed matter which, upon further evidence, might 
have ripened into valid objections. The objections 
which had been filed in this case fell into neither 
category. The first was that the owner’s mother had 
a prior interest to that of the petitioner, which was 
not released. Assuming the facts stated in this ob
jection to be true, it was no valid objection to the 
order for sale, although it might possibly be a ground 
for an application for a postponement, or to stay 
proceedings, or to have credit in the biddings, or 
priority on the purchase-money (Re Lord Portar- 
lington, M‘Nevin’s Irish Incumbered Estates Acts, 

Greutheed, Exparte Burgess, ante p. 
the interest in question appeared in 

fact, by the record and deeds lodged in the Court, 
LX The sec°od objection was
KJ T “oumbrance was transferred
by the V est Indian Relief Commissioners to the peti- 

yCarS’ contrary to an understand- = to that effect. Ihe mortgage to the Commissioners 
aveir'd Z ipulat1^ of kind, and it was not 
aven cd that the petitioner had any notice of the 
XtXi l^dng‘ ^S° apPeared that the Commis- 
XtnS 7 VwT* abs°lute Power of transfer under the 
statute 7 Viet., c. 1/, and such an understanding would 

the Act At a11 events.it hl ' TlolatIon of the alleged understand-
pebtioners could not “tf“* tl,e Present
. The order was made absolute.

events.it
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XII.
WEST INDIAN INCUMBERED ESTATES 

COURT,
8, Park-street, Westminster, July 28, 1863.

(Before Henry James Stonor, Esq., Chief Com
missioner.)

Re Harriott, 
Exporte Pengelley. 
Exporte Coke.1

Consignee—Priority.
The consignee or trustee in possession of a West 

Indian estate is entitled to a lien on the corpus of 
the estate for advances made by him for its culti
vation, in priority to all other incumbrancers.

A consignee or trustee in possession is not bound to see 
to the application of moneys properly advanced by 
him to a properly appointed manager.
This case stood for judgment on the final settlement 

of the schedule. The judgment contains a statement 
of the facts.

W. Macke son, of the Chancery bar, appeared for the 
petitioner and a claimant.

Tripp, of the same bar, for other incumbrancers.
The Chief Commissioner delivered judgment as 

follows :—This is a motion, by thé petitioners, that 
the schedule of incumbrances may be finally settled ; 
that the certificate of the Secretary on the claim 
of Captain Pengelley may be confirmed; and that 
the petition for a transfer of the proceedings in 
this case to the Local Commissioners may be finally 
disposed of. In relation to the first part of the 
motion, the claim which has been filed by Mrs. 
Juliana Coke and her two children, and to which I 
shall hereafter fully refer, demands special considera
tion. The first part of the motion, as to the final 
settlement of the schedule, involves the question 
whether the claim of Captain Pengelley for advances 
made by him for the cultivation of the estate as a 
consignee of its produce, and also as one of three 
trustees in possession under a decree of the Court of 
Chancery, is to have the priority which it has at

1 7 Sol. Journ. 738.
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present in the draft schedule over all the other incum
brancers, including Mrs. Coke and her children, *or 
the amount found due by the Secretary’s certificate. 
The second part of the motion, as to the confirmation 
of the Secretary’s certificate in respect of the amount of 
Captain Pengelley’s claim, is a matter of course, as no 
items in the accounts are disputed in point of fact, un
less in the consideration of the claim it should appear 
that any items ought to be struck out on legal grounds, 
in which case (although possibly immaterial) it would 
be proper to direct their omission. The third part of 
the motion, as to the disposal of the petition for a 
transfer of the proceedings to the Local Commis
sioners in the colony, which has been presented with 
a view to the further investigation by viva voce ex
amination of the mode in which the sums advanced 
by Captain Pengelley were expended, must evidently 
depend in a great degree on the opinion of the Court 
as to the nature of Captain Pengelley’s claim, and its 
right to priority over the other incumbrances. It is 
therefore necessary for me in the first place to 
consider the nature of Captain Pengelley’s claim, 
and its right to priority as over all other in
cumbrances. The claim in question has arisen 
as follows:—William Harriott, by his will dated the 
16th day of September, 1818, devised the estates in
cluded in this petition to three trustees upon trust to 
manage and cultivate the same “ in the manner they 
should think the most advisable,” or as he had been 
accustomed to do, with power to employ consignees 
and appoint managers, and a declaration that the 
trustees should not be answerable for mismanagement 
by such managers. He directed the trustees to apply 
and dispose of the produce and income of his estates 
in. the payment of certain debts, annuities, and lega
cies, including a legacy of .£4,000 to his daughter 
Juliana, the wife of Air. E. F. Coke, in settle
ment and a similar legacy to his daughter Charlotte, 
the wife of Captain Pengelley, also in settlement. The 
testator made a codicil to his will, dated the 22nd of 
August, 1821 (which is not material), and died shortly 
afterwards, and administration with the will annexed 
was, m April, 1822, granted to the Rev. William 
Harriott, one of the testator’s sons. The three trus
tees named m the will disclaimed the trusts. By a 

ecree of the Court of Chancery of Jamaica, in a suit 
n a nch Mr. Coke and his wife were plaintiffs, and
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the Rev. William Harriott and Captain Pengellev and 
his wife and others were defendants, dated the 5 th of 
February, 1838, it was ordered that the principal sum 
of ^4,000 claimed as a marriage portion of Juliana 
Coke, together with considerable arrears of interest, 
should be a lien and charge on the real and personal 
estate of the testator William Harriott, prior and pre- 
feraole to the several annuities and legacies charged 
thereon by his will: and it was further ordered 
that the Hon. John Salmon, Mr. E. F. Coke, and 
Captain Pengelley, should be appointed trustees of 
the said will: and' that they should apply all such sums 
of money as should from time to time come to their 
hands from the real and personal estate of the testa
tor, after payment of the annual contingencies and 
other charges necessarily incurred in the management, 
cultivation, and conduct of the estates, in pay
ment of the arrears of interest upon the sum of 
¿£4 000, the marriage portion of Juliana Coke, 
and thereafter until the sum of ^4,000 sterling 
should be invested, according to the directions of the 
said will, in payment to Mr. E. F. Coke and 
Juliana Coke of the annual sum of <£200 sterling, 
as interest on the said sum of ¿£4,000, and after pay
ment and satisfaction as aforesaid, to pay and apply 
the balance of the said moneys in payment of the 
other annuities and legacies given by the will pari 
passu. It will be observed that there is an omission 
in the decree of any express direction to pay the 
¿£4,000; but, as it is declared to be a first charge, 
and the annuity of £200 is to be paid until it is dis
charged, the omission does not appear to be material. 
The three trustees appointed by the decree took pos
session of the estates, and the practical management 
of the estates appears to have been undertaken by 
every one of them at different times, separately, and 
complaints have been made by every one of them of 
the management of the others of them, into which it 
does not appear to me necessary to enter, except so 
far as they relate to the period during which Captain 
Pengelley made the advances in respect of which he 
now claims—viz., from the month of September, 1860, 
to the 25th of November last. In using the term 
‘‘practical management,” I must be understood to 
mean personal active attention to the affairs and 
accounts of these estates, but not actual personal 
superintendence- of their cultivation; and accord-
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ingly, during the period in question, in respect of 
which Captain Pengelley makes the present claim for 
advances, the actual personal superintendence of 
the cultivation of the estates was undertaken first— 
from July, 1860, to July, 1862—by Mr. Dalley,*and 
from the latter period to the sale of the estates in 
December, 1862, by Mr. MacCubbin. With reference 
to Mr. Dalley’s management, a difference of opinion 
has arisen. He was originally selected by Captain 
Pengelley, and the other trustees confirmed the selec
tion, and all three executed the power of attorney to 
him; but it is asserted that his management was in
judicious and wasteful, and that Captain Pengeiley 
continued him improperly as manager after being 
warned of such mismanagement by the other trustees. 
With regard to Mr. MacCubbin’s management no 
such assertions are made. Under these circumstances, 
from July, 1860, to the sale of the estate in Decem
ber, 1862, Captain Pengelley, with the approval of his 
co-trustees, and in pursuance of a mutual agreement 
and arrangement m writing, acted as consignee of the 
produce of the estates, and advanced large sums of 
money for the cultivation of the estate to the respec
tive managers, and the balance of which, after giving 
credit for the net proceeds of the estate, the proper and 
usual charges of a consignee, and lastly, for the pro
ceeds of the stock on the estate at the time of the sale 
•—viz., £818 4s. 3d.—amounts, as finally allowed by 
the certificate, to £1,468 Is. lid. None of the items 
of this account are disputed except the charge for 
commission on proceeds of sale, which has been ob
jected to on the grounds that a trustee cannot fill the 
legal character of a consignee, or that if he does so he 
AU StS claim, to the remuneration in question. 
All the advances by Captain Pengelley to the man- 

a»d Mrs. Coke and one 
rn"’ ^JH- Coke> by the« counsel, and 

»nt °i'^ ®M<ilren>the Rev. E. F. Coke person- 
in™ r t any imputation of mala fides
upon Captain Pengelley or Mr. Dalley. It has, how- 

°n the part of Mrs. Coke 
and her children, that should the claim of Captain 
Pengelley be allowed prima facie to have priority over 
all the other incumbrances, the claim filed bv them, 
which is m respect of a sum of £617 16s. Id. Con
sols, which arose from the surplus rents of the estates
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after payment of the annuity of ^200, and which is 
asserted on the one hand, and denied on the other, to 
have been appropriated towards the capital of Mrs. 
Coke s portion, and which was certainly subsequently 
sold out, and advanced by the three trustees for 
charges connected with the cultivation of the estate, 
together with the amount of the dividends from the 
time of that sale, should have priority over this as well 
as all other claims.

The first question to be considered is, whether 
Captain Pengelley, as consignee of the produce of 
these estates, is primd facie entitled to a lien on 
the purchase money for the balance of his ac
count, either including or excluding the charges for 
commission. The next question is, whether, if he is 
not so entitled as consignee, he is so entitled as a 
trustee in possession under the decree of the Court of 
Chancery. The third question is, if he be so entitled, 
either as consignee, or trustee, or both, the injudicious 
and wasteful management of the manager ought to 
affect his claim if proved, or in the absence of proof, 
be the subject of further inquiry in this or the Local 
Court. And the fourth question is, whether, if Cap
tain Pengelley is so entitled, and his claim is not 
affected by the charge of mismanagement, the claim 
of Mrs. Coke and her children for the sum of Consols 
and dividends which I have mentioned, is entitled to 
priority over his claim.

Upon the first question, I am of opinion, on the 
authority of the cases cited, and for the reasons given 
in the judgments of this Court, in the cases of ex 
parte Davis and Boddin gt on, and exparte Chapman, 
(ante p- 219), and exparte Fraser, (antep. 235), that a 
consignee of the produce of a West Indian estate 
is primd facie entitled to a lien, not only on the 
produce of the estate, but also on the corpus of the 
estate, for advances made for its cultivation; and that 
if the estate be sold, and it becomes the duty of a 
Court of Equity to distribute the proceeds, that lien 
must have priority over all others. I am aware that 
the point is reserved by Lord Kingsdown in Fraser v. 
Burgess, (ante p. 246,) and by Lord Justice Turner in 
Daniel v. Trotman, 11 W. R. 717, but the balance of 
judicial decisions and dicta appears to me to be so 
overwhelming in favour of the lien in question, that 
I am compelled to adhere to the former decision of this
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Court, although I cannot but feel the great responsi
bility of so doing. . n

With regard to the objection that Captain Pengellev 
could not act as consignee because he was a trustee, 1 
have heard no authority cited, and I can see no valid 
reason why a trustee cannot act in the capacity of a 
consignee, especially as it might often be impossible 
to get any other person so to do ; with regard, how
ever, to the commission on the proceeds of sale, I 
think, considering the strict rules of the Court of 
Chancery against any profits being derived by a trustee 
from his" trust estate, that it is very doubtful whether 
he is entitled to it, but as I understand this item 
(about £14) to have been withdrawn by Captain Pen- 
gelley’s counsel, it is unnecessary for me to decide the 
point. Upon the main question, however, viz., Cap
tain Pengelley’s lien for his advances, my responsi
bility is, I think, much lessened by the fact that Cap
tain Pen gelley was not only consignee of these estates, 
but also a trustee in possession under a decree of the 
Court of Chancery, and as such is, I think, clearly 
entitled to priority for his advances over all other in
cumbrancers, or, at all events, over all other incum
brancers claiming under the decree, which includes all 
the other claimants now 1 < ore the Court, according 
to the case of Morrison v. Morrison, 2 Sm. & Giff. 544, 
7 De G., M. & G. 214, and Fraser v. Burgess. In the 
latter case Lord Kingsdown says—“ When a trustee is 
in the possession of the plantation, managing it on be
half of all parties, and employs a manager for the 
purpose, the expenses and proper advances of the 
manager for the benefit of the estate are the expenses 
and advances of the trustee, who is entitled to be re
imbursed out of the estate.” Accordingly, in that 
case the Court decided in favour of the manager’s lien. 
In the present case the trustee, who is in possession 
under the decree of the Court of Chancery, has made 
advances, and not the manager for him; and he is 
evidently a fortiori entitled to the same lien.

1 his brings me to the consideration of the next ques
tion, whether, assuming Captain Pengellev to have 
priority as consignee or trustee, or as both, and the 
management of Mr. Dalley to have been injudicious 
and wasteful as asserted, but without mala fides on his 
part, and much less on the part of Captain Pengelley, 
such mismanagement ought to affect his claim, and I
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am of opinion that it ought not; and upon this point 
some observations contained in the judgment of the 
Privv Council, delivered by Lord Justice Turner m 
the case of Daniel v. Trotman, 11 W. R., 717, appear 
to me in point. His lordship there says—“We col
lect from the order under appeal, that in the opinion 
of the Court of Barbadoes the appellant, a consignee, 
was bound to see to the application of the moneys 
advanced by him under any agreement ” (very similar 
to the one which was entered into in the present case); 
« but however this may have been in the view which 
the Court of Barbadoes took of the case, we are of 
opinion that, as the case really stands, no such obli
gation rests on the applicant. The moneys advancen 
bv him were not meant or intended to be applied 
to anv defined or special purpose ; they were of 
necessitv to be applied at the discretion of the 
‘ trustees ’ (in the present case it would be in 
the discretion of the manager), to whom they were 
advanced. To hold that the appellants firms 
were bound to see to the application of these ad
vances would in effect render it impossible that any 
such advances could be made. The principle which 
governs the cases as to the obligation of seeing to the 
application of money applicable to the payment of 
debts, seems to their Lordships to settle this question. 
These observations appear to me to apply equally to 
the case of Captain Pengelley, whether we regard him 
as a consignee or trustee. Declining, therefore, to go 
into the question of Mr. Dalley’s alleged mismanage
ment for the reasons I have stated, particularly the 
absence of any charge of mala fides against him or 
iWain Pengelley, I think it right nevertheless to 
state that tlmbalance of the evidence before the Court 
at present is not in my opinion by any means in favour 
of the charge of injudiciousness or extravagance whic 
has been made. It is to be observed that, curing the 
whole of his management, the most accurate accoun s 
were regularly furnished at very short periods (I be
lieve monthly), and were carefully jammed by Ca^« 
. • Ppmzellev and communicated by mm to m 
ro trustees No complaints were made till, after wo 
unusually bad seasons, the balance turned the

^unnecessary delay, and perhaps, indeed, rather
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hastily, before his management had had a fair trial. 
1 think it right to say this much in justice to Mr. 
Dalley, especially as I do not feel justified in directing 
any further investigation of the charges against hi? 
management. b &

??d ^“^“g question is, whether
1 MrS' 9°^ and her Mildren, in re

spect of the sum of £61/ 16s. Id. Consols and 
Cant^p0“^ tO h5ve Parity over the claim of 
Captain Pengelley, and all the other claims; and it 

to me that there is no reason for admitting 
this claim at all upon the schedule, except so far as it 
is included in the claim for £4,000, and arrears of 
TheUi7chnation° Wearin" °« the schedule. 
tW? n1 * °f my °Pmion ls very strongly that 
there never was any appropriation of this sum of 
and th\St thePrmciPal of Mrs. Coke’s portion, 
and that, whether there was such an appropriation as 

“2?’ the trustees were justified, under the decree of the Court of Chancery and the will in 
subsequently selling the same, and applvin«* the Proceeds for the cultivation of tlm estate.1 Wassum  ̂
byeS27penvSr a b^- °ftruSt was com™tted

Court oicTXerv® him in the
have anv I ’ ° do not aPPear to me to 
which he has aconirpd °r li?1 upon the first charge 
vances made for'its n estate by the last ad-
of the civil law - jL^lVatl°n’ a?cording to the rule 
ut puta, si in rem ipsam^n^^ eSt P™™:
quod sequens credzdit impensum est
fecit totius pignoris ?ecunia salvam
that the scheduleouS n ? £°Hows’ therefore, 
giving priority finally 8ettled,
the amount found due on ^HgeJ^y’8 claim for 
ficate, less the amount H Secretary’s certi-
produce,of sales, which haH^ HS commissi°n on 
certificate should be confix I?!6?-Waived ’ that the 
tion; andthatj inasmuch 2 anv^ deduc' 
ful management bv Mr mJu<hcious or waste
circumstances affect tide « hey wouifi not under the 
schedule, the petition for « I an£ other claim on the 
ings, with a these proceed-
unsmanagement, must be XXeTSti8ati°n °f ’“Ch
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XIII.
WEST INDIAN INCUMBERED ESTATES 

COURT,
8, Park-street, Westminster, February 16, 1864.

(Before Henry James Stonor, Esq., Chief Com
missioner).

Re Parker,
JExparte William Ricketts Parker.1 

Mortgage—Statutes of Limitations—Possessory 
Acts of Jamaica.

The Possessory Acts of Jamaica (4 Geo. 2, c. 4. and 
14 Geo. 3, c. 5—Jamaica Statutes), which enact that 
persons in the peaceable possession of lands in Ja
maica for seven years should hold and enjoy them 
against all persons whomsoever, do not operate to 
bar a mortgagee from enforcing his mortgage at any 
time while it subsists, notwithstanding the mortgagor 
and those claiming under him may have remained 
in possession more than seven years.

The possession of the mortgagor in such a case xs deemed 
to be the possession of the mortgagee.
The following case is of considerable importance 

to those interested in West Indian property in its pre
sent «tate of embarrassment. The nature of the 
motion and the circumstances under which it was 
made, appear in the judgment.

Mr. Jolliffe, Mr. Roberts, and lAr.Mashelyne, all of the 
Chancery bar, appeared for different parties interested.

The Chief Commissioner delivered judgment as 
follows :_ This is a motion to discharge the absolute 
order for sale in this matter as to two estates, called 
Bourkesfield and Coles Pen, which have not yet been 
„„m and is made under the following circumstances : 
Thomas John Parker, at the end of the last century 
and beginning of the present, created certain mort- 

*or incumbrances on these two estates ana 
three other considerable estates, called Hillside, 
Brazaletto, and Chesterfield, some one or more 
of which incumbrances (subject to any questions 
of account) is or are now vested in the Pe*ltioner’ 
Colonel Dawkins. Thomas John Parker Gied on the

18 Sol. Journ., 323.
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3rd of April, 1823, having by his will, dated the 25th 
day of March, 1823, devised Chesterfield to his eldest 
son, Henry Parker, in fee; Hillside and Brazaletto, 
subject to certain legacies and annuities to his son, 
Henry Parker, and his issue in settlement; and 
Bourkesfield and Coles Pen to his wife, Mrs. I’arker, 
in fee. Mrs. Parker died on the 4th of July, 1858, 
having devised all her real estate to William Ricketts 
Parker and Loftus Ricketts. Upon the decease of 
Thomas John Parker, in 1823, Mrs. Parker entered 
into possession of Bourkesfield and Coles Pen, and so 
continued until the year 1861, when the petitioner, 
by his attorney, took possession of these two estates. 
During the whole of the period which elapsed from 
the death of the testator to the time when the peti
tioner took possession, the incumbrancers, under 
whom the petitioner claims, and the petitioner, re
ceived no payment, and made no demand, on these 
two estates, or the owners, but, during the same pe
riod, received divers payments from, or on account of 
S n °?ncrs of the three other estates (Chesterfield, 
Hillside, and Brazaletto), and, for considerably more 
than twenty years, have been in possession‘of the 
latter estates, and received the rents and profits on 
account of their securities. Certain sums, also, which 
were paid as slave compensation monev, were also 

e *? re,uctl»n of principal and interest, in pur- 
thXh o? m'” Court °f ch»™«v, made on 
the 24th of May, 1839, and 31st of July 185*’ in a 
these°estateTeiV;>Tfc’ f°r the «demotion 7f all 
these estates ; but it does not appear bv those orders

comprised in his securities, under which order Hill
side, Brazaletto, and ChestcrfUbi u L Bourkesfield and Coles Pen hll’h .
in ‘"onsenupnoo 1 en . ve not yet been sold,RiekettsSer ’J,? OpP°51tion made by William 
for the sat^f’ fc7??
grounds*—first th.t ti Vo estates on the following 
ineluded'in the incmnb^Xs'vrate’l erron?ousl’r 
and secondly that if inttSVaHy ndudVd 
cumbrances, the petitioner is hniipj u T ? 
the local statutes, 4 Geo. 2 c T and 14 7 Z
giving a title by possession for seven years under cer- 
tain circumstances, and subject to eertZVvfogs "
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The first ground upon which this motion rests ap
pears to me to fail altogether. There is, at least, one 
incumbrance vested in the petitioner which cannot be 
disputed; I mean the mortgage of the 3rd of May, 
1808, reciting Thomas John Parker’s seisin of the two 
estates in question, “nominating ” and conveying the 
same to Poole and Fletcher, to secure ¿£36,03» /$. Vd. 
due to them, and which mortgage is now vested in the 
petitioner (subject to any questions of account), and 
it is, therefore, unnecessary for me to consider whe
ther these estates are properly included in any of the 
other incumbrances also vested in the petitioner.

The remaining ground of objection is very serious, 
and I have given it great consideration. It resolves 
itself into the question whether a mortgagee whose 
mortgage comprises two estates, the equity of redemp
tion m which has devolved on different Pf sons is 
bv the local Acts cited, barred of his remedy again t 
one of those estates, by reason of his not having made 
anv claim against such estate, or its owner, for seven 
vears although his mortgage has clearly been kept 
alive against the other estate, by payments on accounj 
of principal or interest, or by rece.pt of the rents and 

observed that tn g; operation m Jamaica,
and that there is also a special 

Statute Of Limitation in that colony w.th respect to

Petlt in his securities, as the possession of trie 
^mpJa^or and those claiming under him, m the pre- 

rase would certainly not be held to be adverse to 
r mortEagee within the statute of 21 Jac. 1, and, pay 

ments having been made on account of the mor
? which he claims without intermission by the

rece.pt
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termed Possessory Acts, and which confer a title by 
possession for seven years under certain circumstances 
and subject to certain savings, and it remains for me 
attentively to consider the provisions of those statutes 
with reference to the present case.

The first of those statutes was passed in the 33 Car. 
2, a.nd was confined to persons then in possession of 
lands, m Jamaica, and, of course, does not apply to 
the present case, but throws some light on the con
struction of the two subsequent statutes, as I shall 
notice hereafter, only remarking, in this place, that it 
contains no savings of the rights of mortgagees, or 
lith^X!^0^^ k The SeC°nd Possessorv Act 
day of 4’ 1YhlC’? enacts “ that *>>«
X W i i 11 and every Persons and person

it lan rS’ negroes, or heredita
ments, by virtue of any deed, will, or conveyance what- 
XiH £ at7 pateat f°r whic11 Quh-rent hath been 
paid for twenty years, at the least, or from the date of 
such patent though the same, or any Xnment 
thereof may have been lost, or that hold by virtue“f 
3 P“d quit-rent f°r
Su of lh 7 been ln Peac“dde and quiet posses- 
ditaments for and tenemeI!ts’ or othei here-

ESS 5 £=« ~
under whom they claim themselves or those
lands, tenements, negroes’ o^th^L Cnj°y SUch 
them and their heirs for / °F other hereditaments, to 
his heirs, and aU “d
provides that the Act mavhf It then
suits and demands with e P^^ed in bar of all 
“verts, and iunS for infants, feme
consider) and concludes ^ththe for “e t0
— Provided, nevertheless that ti ?oll.owing proviso : 
therein contained, shall Act> °r anything
held, taken, or construed to °r be deemed’
give title to any person or xtend, to confirm, or to 
of any lands conveyed or deXeTt SC1Sed i°r Possessed 
or uses, mortgagee, lessee 4 tO ?ny chantable use 
negro or other slaves, or hererttX^A^
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in lease, or to any other person or persons, to any 
lands, tenements, negro or other slaves, or heredita
ments, by her, him, or them possessed, or attorney, 
or guardian, or otherwise in right of another, or to any 
particular use, trust, courtesy, dower, estates for years 
or for life or entail, or to any person or persons what
soever claiming or to claim by, from, or under any 
mortgagee or lessee, or to any attorney or guardian or 
other3person seised or possessed to the use, or in trust 
for another, or under such tenants by the courtesy m 
dower for years or for life; but that the same remain 
and be, to all intents and purposes, as before making 
of this Act.” The third Possessory Act is the 14 Geo. 3, 
c. 5, which recites the enacting part of the statute 
4 Geo. 2, and declares “ That the true intent and 
meaning of the hereinbefore recited part of the said 
Act is, and that the same ought to have been con
strued and understood from the time the said herein
before recited part of the said Act took effect, that 
all and every person and persons who then held or 
should hereafter hold any lands, tenements, negroes, 
or hereditaments under any deed or will or conveyance 
whatsoever, or under any patent for which quit rent 
had been or should be paid for twenty years at the 
least from the date of such patent, though the same 
or any assignment thereof had been or should be¡lost, 
or who held or should hold under any order, and had 
paid or should pay quit-rent for the time aforesaid, 
and had been or should be m the actual, Peac^^^ 
and quiet possession and occupation of such land-* 
tenements, negroes, or hereditaments, so held or to be 
held for seven years from their first possessing the same, 
either by themselves or those under whom they claim, 
and who by mistake should have fallen, cleared, im
proved by building, cultivated, or fenced, such land, 
whether belonging to his Majesty or to any other person 
or persons whatsoever, should hold and enjoy the sa 
against his Majesty, his heirs and successors and 
against all and every other person and persons whom
soever The savings contained in the Act 4 Geo. 
Se not affected by this Act, and, therefore, continue 
in force. The material alterations introduced m tne 
enacting part of the former by the latter £
first, the making its prospective operat.ons moie 
tain by the introduction of the words who sho 
thereafter hold, &c.and, secondly, the tmposifon of
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an additional condition to bring any case within the 
operation of the Act, viz., that the person holding land 
tor seven years should “by mistake have fallen, cleared, 
improved by building, cultivated, or fenced such lands.”

It is now contended that Mrs. Parker, havine been 
m the actual possession of Bourkesfield and^Coles 
Pen, under the will of T. J. Parker, for more than 
seven years, her devisees are now under the two last- 
mentioned statutes entitled to hold and enjov the 
same against the petitioner and all other persons' and 
Ss Tthe <?oes seem to faP withi“ 
Xi A enactln& clause contained in the first of 
that itT tT’ eXp ami the sec<md, Provided 

?h°Yn tbat MrS- Parker ^Proved and 
cultivated the land as required by the second Act, and 
as to which inquiry, if necessarv, must be made 

however» is so contrary to the 
ni ^nder the statute of 21 James

I, and also under the local Act 29 Geo. 3 c 13 al-

on the point) p^s?nce anY judicial decision
the purpo“’of a"^ KU«ht notto> hebl for
estates under the will of h° V T Possess‘on of these 
manner as he hi" but m tbe
tenant at will to the mnril possession—viz., as
at his death, and her tfnfH’S tenanc-v expired 
entering into possession commenced on her 
death, and her devisees’ tenant determined at her 
taking possession, and was det^0™™!^1 2“ their tioner in 1861. This view kt1 by the peti’ 
“ possession from the enactment^S ^'^ors 
tioned statutes, as also fr«™ e* tbe last-men- 
II., appears to me to reconcile Act- Charles 
the provisions of the statute 91 their1Provis,ons with 
Act 29 Geo. 3, already refetel tot t the J0?1 
modern English statute to which°T htr^T "X 
ferred, and common senso I « J” 1 • already re
present case ou^ht to be hJ/But lf the 
aetments of 4 George 2 and 13 G^ rt" the ^n 

° ,iua taeo. 3, it must still
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be considered whether it would not fall within 
the saving clause contained in the former, and I 
cannot help thinking that Mrs. Parker, as tenant 
at will to the mortgagee, would be held to have been 
possessed as a lessee, or in right of another, or 
a person claiming under a mortgagee, within the 
terms of that saving, sooner than permit the injustice 
that a mortgagee, whose debt has been kept alive by 
payments, should be barred by the possession of the 
mortgagor, or his representatives, as tenant at will; 
for it is to be observed that if these Acts would give a 
title to Mrs. Parker, they would also have given a title 
to Thomas John Parker, and would also give a title to 
any mortgagor in possession at the end of seven years 
from the date of his mortgage, however punctually the 
interest may have been paid in the meanwhile.

There is an important case of Doe v. Eyre, 17 Q. K, 
366, which throws much light on this subject. It 
arose upon the construction of the statute / Will. 4 
and 1 Viet., c. 28, which was passed to remove a doubt 
on the present Limitations Act, 3 & 4 Will. 4, c. 27, 
whether a mortgagee who had not been in possession 
within twenty years was not barred by his ejectment 
bv the 2nd and 3rd sections of that statute, although 
interest had regularly been paid in the meanwhile It 
was admitted that he would not have been barred by 
the statute 21 Jac. 1, and that the 7 Will. 4, and 1 
Viet c 28, was intended to preserve to the moitgagee, 
at any time within twenty years after the payment of 
any part of the principal and interest, the same right 
of'entry as if the statute 3 & 4 Wdl. 4, c. 27, had noo 
passed and it was held that the mortgagee, under very 
peculiar circumstances, was entitled to recover against 
a tenant who had acquired a title under the Act 
ooainst the mortgagor. In the course of Ins judg- 
Z Lord Campbell observed that, “in the vast 
majority of mortgages m England, the mortgagor is 
not in the actual possession of the mortgaged lands, 
when the mortgage is executed, and they afterwards 
remain in the possession of his tenants. The 
gat.ee and those who advise him are perfectly sa^d 
if, upon reference to a conveyancer, the title t° 
premises to be mortgaged is pronounced !good a nd, 
upon a reference to a surveyor, the value is found t 
be sufficient. If the mortgagee receives regular pay 
went of his interest under the mortgage, he never
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inquires and he would not be allowed-to inquire 
whether rent is regularly paid by the tenants to the 
mortgagor. The mortgagor, therefore, according to 
the defendant’s construction of the statute, bv omit
ting to receive rent for twenty years, or to obtain a 
written acknowledgment from a tenant, may place the 
mortgagee m a position of suddenly finding that for 
the repayment of the mortgage money he must look 
only to the personal credit of an insolvent.” These 
observations of Lord Campbell apply to the case of a 

bad dispossessed the mortgagor during a 
peiiod of upwards of twenty years, whilst interest was 
Id™ tO the mortgagee, and who claimed
adveisely to the mortgagor, but they would evidently 
apply with greater force to any persons claiming under 

especially volunteers. It is possible 
that, from the circumstances of the case, the mort- 
gagor, Thomas John Parker, and Mrs. Parker, and 
hl <1^ ?ay ^accordlng to certain authorities) be 
vear tn nOt tenants at wiU’ but tenants from

tbe mortgagee. I do not think that 
of 4 Geo 2 a? c?8® m respect of the enactment or « Ueo. 2, as explained by the 14 Geo 3 and it 
“lessef’^and oH?S ittmOre strOD81y "¡thin ** term 

the authorities E U ™ .for me to notice 
motion.1 h h Were Clted ln suPPort of the

Wadetm thePrivy Council, 
authority on the const’™«« und®ubtedly, an important 
and, indeed“ of stX' “ ° Vhe Statute 4 ^o. 2, 
the words of Sir William estabbshes, in“ that general ‘woft a 
general construction, unless th^ ' a
itself some ground fnr there is in the statute 
reasonable construction not “b^f 1 m®aning by 
retrenchment,” and accord;« i . rbltrary addition or 
exception in favour of “»b’» lt was held that no 
into the Act besiXI ^ be introduced
and that a constructive trust Ceptlons contained in it, 
particular (or express) 2« J f nOt mcluded in the 
Act. But my contention • tr?st excepted in the 
gagor in possession not“^’?hat.m bedding themort- 

r u nor to be within the terms em-
See Woodcock v. Titterton, 12 W R

13 W. kJ, 865' ^humery v. Evans,
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ployed in the enacting clause, viz., a person who holds 
any lands bv virtue of any deed, &c., I am by no 
means restraining the meaning of the words m the 
Act, but simply deciding that the case of a mortgagor 
who holds as a tenant at will does not fall within those 
terms, and in further holding that a mortgagor in 
possession would come within the terms employed m 
the saving clause to which I have adverted, I have 
added no exception to those already contained m the 
Act, but only decided that a mortgagor, as tenant at 
will to his mortgagee, properly falls within the terms 
employed in the clause. The case of Bolding v.Lane, 
32 L. J. Ch , 219, 11 W. R., 385, only decides that an 
acknowledgment’by a devisee of a mortgagor that 
more than six years’ interest was due so as to take the 
case out of the Statute of Limitations, did not bind a 
second mortgagee, and does not appear to me to 
apply to the present case, inasmuch as the mortgage 
debts now in question have never been barred by the 
statute. Dickinson v. Teasdale, 32 L. J., Ch., 3/, was 
a case where a testator devised to each of Ins nephews 
one moiety of his estate at F., and charged each

e n With the navment of half his debts m aid of ^personal estaS the Master of the Rolls held 
“ that, notwithstanding a generalI cl
the will, it was clearly a charge of half the debts on 
A®s moiety and half on B.’s moiety, and that if A

tolatos^^o confrae“an "personal 00^ 
and not to actions of ejectment or right of entry, and, 
accordingly, refers to the 23rd section of 21 Jac. 1, 
c 16 only, and not to the 1st section; it would not 
therefore, affect the mortgagee’s right to enter in the 
present case, nor do I believe that this statute rias 
been adopted by the local Legislature in Jamaica. No 
cases in the courts of Jamaica have been cited before 
me and I must, therefore, assume that there are none 
in point On the whole, being, for the reasons I have 
mentioned, clearly of opinion that Mrs. Parker was 
not in possession of the estates in question within the 
meanin" of the enacting clause of the 4 Geo. 2,

h^d bv the 14 Geo. 3, and that, if she were, she 
would still fall within the saving clause of the former 
of these two Acts, and finding no authority to the 
contrary. I feel it my duty to refuse this motion.
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XIV.
WEST INDIAN INCUMBERED ESTATES 

COURT,
'' 8, Park-street, Westminster, February 24, 1864.
(Before Henry James Stonor, Esq., Chief Com

missioner.)
Re Parker,
Exporte Pearse,
Exporte Wilkinson and Others.

Practice—Effect of Conveyance—Solicitor and Client 
—Effect of Conveyance.

These were two applications to re-open the accounts 
of mortgagees and consignees of the estates in ques
tion for forty years, although they had been arranged 
and compromised under an order of the Court of 
Chancery in the above cause in 1849, or to compel the 
mortgagees to divide the purchase-money in Court 
equally with the owners of the equity of redemption, 
according to an alleged agreement, and were made on 
tne loiiowing grounds :—
i„ihJ?VG!?rge Graggs Parker> one of the parties 

ted “ the W of redemption, did not autho- 
dX compromise in question, and was dead at the 
conlts cionfi™ing U- 2- That such ac-
“aU^^ “d in consideration

‘he “Pi"- 
lows^mf delivered judgment as fol-

two appIiZat.^^^ UP°" "hich
of Mr Pearse in J he first is on the part
the widow of James CragZ park?rP
the administratrix of the Sul ’ ^ecease^’ ,and 
deceased, who was interested;.?™ CragSS farker’ 
affecting these estafp« i certai» incumbrances equi^f
application is to have acco^kJoll^^
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to the petitioner on the foot of certain mortgage se
curities now appearing Nos. 4 and 5 on the schedule 
of incumbrances affecting the Hillside and Brazaletto 
estates, and a mortgage security now appearing No. 4 
on the schedule of incumbrances affecting the Chester
field estate. The amounts appearing on the schedules 
were virtually ascertained by a compromise entered 
into in the year 1849, between the different parties 
interested or their solicitors, and which was carried 
out by an order made by the Vice Chancellor of Eng
land, on the 24th of May, 1849, in the cause of Pearse 
v. Brooke, instituted for taking, amongst other accounts, 
the accounts of what were due on these very mort
gages, and ascertaining their priorities, and which order 
was finally confirmed (subject to certain alterations) 
by an order made by Vice Chancellor Kindersley, on 
the 31st day of July, 1852; but Mr. Pearse alleges 
that such compromise and orders were not binding on 
George Craggs Parker, because he never authorised 
his solicitor, Mr. Bull, to enter into the compromise 
in question, and because he died previously to the 
order of 1849, and that, consequently, such compro
mise and the subsequent proceedings in Chancery are 
not binding on his representatives. On the other 
hand, it is alleged by the petitioner that Mr. Bull had 
authority from George Craggs Parker to enter into this 
compromise, and in support of their allegation they exa
mined Mr. Bull himself, who deposes that Mr. George 
Cras^s Parker left the entire control of the suit to 
him, binder the direction of a Mr. Wynne, who was 
an employer and also a creditor of George Craggs 
Parker, and that he consented to the compromise, with 
Mr. Wynne’s sanction, in the absence of Mr. George 
Craggs Parker, shortly before his death. An affidavit of 
Henry James Parker has also been filed in support 
of this view, but I think rather militates against it, sb 
it would thereby appear that George Craggs Parker left 
Mr. Wynne’s service, and contemplated enlisting and 
going to sea in 1846. The date of the death of 
George Craggs Parker is not shown, and it is therefore 
possible that he was alive at the date of the order.1 
For the present I express no opinion whether upon 
the evidence adduced Mr. Bull can be held to have 
had express authority to compromise the matters in 
question on the part of George Craggs Parker, and still

i It ultimately appeared that George Craggs Parker was still living. 
See post, p. 307.
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more the wide question whether as solicitor to a party 
in a suit, he has an implied right to compromise it 
without express instructions, according to the cases of 
Swinfen v. Lord Chelmsford, 5 Hurl. & Nor., 919; 
Fray v. Voules, 7 W. R., 446, and Cudlip v. Smedley, 
12 W. R., 200. But it is further alleged by the peti
tioner that even supposing Mr. Bull to have had no 
such authority, and George Craggs Parker to have been 
dead at the date of the order, Mr. Pearse and his 
wife were parties to the compromise in question, and 
to the suits in which the above orders were made in 
other capacities, and are, therefore, bound by those 
proceedings io her fiduciary capacity of administratrix. 
But I cannot agree to this, and I think we must look 
farther and see who are the parties beneficially 
interested in George Craggs Parker’s estate, and 
whether they were parties to and bound by the 
compromise in question.

Now, the estate of George Craggs Parker has 
been administered in the Court of Chancery, and 
it appears that there is a clear surplus, to which 
his next of kin are entitled. It also appears that 
s? m - nex^ kin are his mother, Mrs. Pearse, three 
children by her first husband, and a daughter by her 
present husband, whose rights appear very singularly 
to have been disregarded hitherto in the distribution of 
the estate. It also appears that Mrs. Pearse and her 
present husband, and her three children by her former

T1’6 all Parties to suit of Pearse v. 
w by the proceedings which I

1 aPPrehend i‘ is clear that when 
« X^d. atCS by the death of a defendant,
for!!!??.?8) nevertheless remains in full
Mrs Pears!?? parties and their interests,
ever' was da“ghter by her present husband, how- 
not hound h H Party to this suit, and, therefore, was 
not Pioceedl,;Ks in question, and I ean-of thfconrt^r (subJect to the general rules 
ot the Court of Chancery m affording relief) Mrs. 
Pearse, as administratrix of George C Parker and 
trustee for her daughter, and likewise her daughier in 

n eUtitled t0 an account agamsTthe 
sunnosinff Mr RiiluT^6 sec.urities in question, 
comnromisp for Cp had no authority to enter into the 
compromise tor George Crago-s Parkpr
it b^tteinowTeed fl?tther whh this application, I think 

o consider the second application before
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vas bee™ade Mrs Wilkinson, Mr. Henry 

James Parker, and Mrs. Davies, who have similar inte
rests m the incumbrances upon the estates, and the 
nn«? °f] ^^“P^^the same’ to that which was 
SpVn th J u6°rg!- ?a/ker- Their aPPhcation is 

tn th. h alte,rnatlve either to re-open the accounts 
T the petitioner’s securities, or to 

remove his claims from the places which they now 
occupy on the schedules, in order that the purchase
moneys of the estates m question may be divided 
between the petitioner and the applicants, according 
o an agreement which is alleged to have been entered 

into at the time of the compromise, although contrary 
to its terms. In support of this application it is al
leged that the accounts were admitted by the compro
mise, and orders in Chancery merely pro formd to 
explain the division of certain funds mentioned in the 
orders,, and which were divided between the mort
gagees’ and the mortgagors’ representatives substan
tially in equal moieties, and that it was agreed at the 
time of the compromise that the proceeds of the 
estates, when sold, were to be divided in the same 
manner as the funds in Court.' These allegations are 
so contrary to the precise and clear terms employed 
in the compromise and orders of the Court, that it is 
evidently incumbent on the applicants to support them 
by the strongest evidence; and evidence, certainly, 
of a very remarkable character has been produced. 
It consists principally of three letters, which I will 
briefly notice. On the 12 th of March, 1858, Mr. 
Dobinson, one of the two joint mortgagees and con
signees under whom the petitioner claims, writes to 
Thomas Parker, one of the owners of the equitv of 
redemption, with reference to a negotiation for a sale 
of these estates, (t I beg to say that I will agree to the 
sale, and that the proceeds should be divided accord
ing to the compromise, on the condition that I am 
not to incur any expense.” This negotiation failed, 
and another was entered into between Mr. Dobinson 
and the executors of his co-mortgagee, Mr. Timperon, 
for the sale and transfer of their mortgage securities 
(not of the estates) to the petitioner. On the 2nd of 
November, 1859, Mr. Dobinson’s solicitors wrote to 
the petitioner’s solicitor as follows:—“ On the part 
of our client, Mr. Dobinson, and so far as we can 
on the part also of Mr. Timperon’s executors, for 
whom we are not concerned, but who would probably
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take the same course with Mr. Dobinson, we are 
willing to accept ¿£3,500 for Messrs. Timperon and 
Dobinson’s mortgage debt of ¿£20,000 and upwards 
against the estates of Chesterfield, Hillside, and Bra- 
zaletto, and the wharf if included in their securities, 
leaving you to deal with the other parties, whose 
interests you have been treated as amounting to one 
half of the entiretyand on the 28th of the same 
month of November, Mr. Bull, on behalf of some of 
the Parker family, writes to the petitioners’ solicitors as 
follows :—

“ I w'ould observe that the title of the respec
tive clients for whom I am concerned is quite as 
clear and patent upon the orders as is that of Messrs. 
Timperon and Dobinson ; and to give you an idea of 
what is their worth of taking the scale of ¿£7,000, as 
the basis upon which to calculate their worth, they 
would be as follows :—
Timperon and Dobinson, one-half . <£’3,500 0 0
Mrs. Bullock (Cutler’s client) one

sixteenth ................................. 437 10 0
Mr. Thomas Parker, one-sixteenth \ 

^437 10 0 ,o. ’
* Mr. Thomas Parker, one-fifth of one- t ( v

sixteenth 87 10 0 J
* Mr. George Craggs Parker, one-fifth 

of one-sixteenth . . . . 87 10 0
Mr. Wynne (assignee of Mrs. Wilkin- 

. . . 87 10 0
Mr. Henry James Parker . . . 87 10 0
* Mr. and Mrs. Davies . . , 87 10 0

4,812 10 0
Purchase money . . ^7,000 0 0
Application of part there- ) , ,

of, as above. . $ 4,812 10 0

Balance . . 2,187 10 0
This balance w ould be applicable to the payment of 
all the costs in the first place, and the residue might 
be considered as the value of Hillside. My advice is 
that you at once treat for the purchase of these interests 
in detail at the prices suggested according to the above 
scale subject to the payment of the costsZand I can at 
once secure to Colonel Dawkins the purchase of the 
shares marked thus * at the prices fixed, and then
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there would be no difficulty in perfecting title in the 
way suggested in Mr. Holmes’ letter, to whom I have 
written.”

On the 7th of December, 1859, Mr. Bull wrote 
to Mr. Smith a letter which concluded as follows: 
—“Promptitude in action is what I recommend,' 
and you shall have every facility from me in so 
doing, it being considered that all my costs are to be 
provided forto which Mr. Smith, on the same day, 
replied as follows:—“ As regards the last paragraph in 
your note, the payment of your costs will depend 
upon the parties interested making Colonel Dawkins — 
the petitioner—such a proposal as I can advise him to 
accept.” Now it certainly is a very strong circumstance 
in favour of the proposition contended for by the ap
plicants, viz., that the real estate ought to be sold, and 
the produce divided, according to the alleged agree
ment, in equal moieties between the mortgagors and the 
mortgagees, when we find one of the two first mort
gagees himself declaring such to be the case on the 
sale of his securities to the petitioner; and the solicitor 
of one of the owners of the puisne incumbrances and 
owner of the equity of redemption corresponding 
with the petitioner as to the purchase of the interests 
of such parties in the manner we have seen. Another 
very strong circumstance is that the petitioner did, 
shortly after his purchase of these mortgages, also puri 
chase the rights of the party chiefly interested in the 
equity of redemption, Mr. Thomas Parker (as recom
mended by Mr. Bull), so as to dispose of his claim 
altogether, which certainly gives rise to the inference 
that the petitioner considers the party entitled to the 
puisne incumbrances and equity of redemption to have 
substantial claims upon the estates. I do not say 
that these circumstances, unaided by further evidence, 
are or are not sufficient to outweigh the effect of the’ 
express terms of the compromise and the orders in 
Chancery, and the absolute transfer of the securities; 
but I do say that they raise a substantial doubt in 
favour of the applicants.

With regard, however, to some of the questions 
which have been raised on these applications do 1 
consider it necessary or proper to express any final 
opinion at present. If no suit in Chancery had already 
been instituted in which these matters could properly 
be decided, it would have been a grave question 
whether 1 should not have sent a case for the opinion
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of that Court under the 24th section of the West 
Indian Incumbered Estates Act, 1854, or transferred 
the whole purchase-moneys into the name of the 
Accountant-General, to be dealt with by the Court of 
Chancery, under the 48th section of the same Act. 
As it is, I think that the best course will be for the 
parties to revive the suit of Pearse v. Brooke, and to 
obtain the decision of the learned Vice-Chancellor, 
before whom it stands, upon the several important and 
complicated questions which have been raised bv the 
applicants. It may at first be imagined that the Acts 
which regulate this Court oust the jurisdiction of the 
Court of Chancery in the present case, but on 
examination it will be found that this is not so. All 
proceedings in the Court of Chancery for the sale of 
estates in this Court are stayed previously to a sale, 
upon the receipt of our certificate, under the 54th sec
tion, and subsequently to a sale by the effect of our 
conveyance under the 10th section of the Act 
of 1858 ; and as to the distribution of the purchase 
money, the discretion of this Court is absolute, 
subject to an appeal to the Privy Council, but there is 
nothing to prevent the mutual accounts of any of the 

^en’ and their rights being declared 
by the Court of Chancery, without prejudice, of course, 
ord^thnttl601"?8 ‘i”8 Court- 1 sha11 therefore 
of th.. ÌV J >Se aPPhcations, and the consideration
ihan leilst as far as they "e concerned)
anv nar^^ three weeks, during which tU 
suit of Pearse v °PP°ttunity of reviving the
mental suit which mav b^ ,nst,tuti“S supple- 
party adopt that course I ¿nT* i"“ t“5’ 
further order ou^ht to be m»d5 consider what 
tect the rights of all partii d Vh V? ‘° J?™’ 
that course, I shall then be'readv “to “° 
present application whk e p to reconsider the 
may be eVÌdeDCe "hich
which may be made to <™1 llear anv aPP>‘cation 
Chancery. Send a case to the Court of
argument by counsel Olf 6|. ^servations made in 
whatever may be the ulrimt“ £ghM° add ‘ha‘> 
not^'XS^
Pens to be the petitX?^’ ^n £
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ment of the balance of his purchase money at once, or 
of such part as hereafter may be found left due 
(regard being had to his rights as an incumbrancer), 
be entitled to a conveyance, with an indisputable 
title, both in law and in equity.

May 31,1864.
The above case having been re-argued on the points 

reserved, the Chief Commissioner delivered judgment 
as follows:—

An application was made in February last on the 
part of Mr. Pearse in right of his wife, Mary Pearse, 
formerly the widow of James Craggs Parker, and the 
administratrix of their son, George Craggs Parker, to 
have accounts taken of what was due to the petitioner, 
Colonel Dawkins, on foot of certain mortgages now 
appearing Nos. 4 and 5 on the schedule of incum
brances, affecting the Hillside and Brazalette estates, 
and a mortgage security now appearing on the sche
dule of incumbrances affecting the Chesterfield 
estate.

The amounts appearing on the schedule were vir
tually ascertained by a compromise which was carried 
out by orders of the Court of Chancery in the cause of 
Pearse v. Brooke dated the 24th May, 1849, and the 
31st of July, 1852. Mr. Pearse, however, alleged that 
such compromise and orders were not binding upon 
him personally, because he never authorised or con
sented to them, and that they were not binding on 
him as the representative of George Craggs Parker, 
because he never authorised or consented to them, and 
died before the orders in Chancery were made, where
by the suit abated.

On the former hearing of this application I went 
fully into all the circumstances of the case, and ex
pressed mv opinion that if no suit in Chancery had 
been instituted in these matters, I should probably 
have sent a case for the opinion of that Court, or trans
ferred the whole of the purchase moneys into the name 
of the Accountant-General, to be dealt with under the 
West Indian Incumbered Estates Act, 1854,vsecs. 24 
and 48 ; and that an application to the Court of 
Chancery in the above suit was the proper course to 
determine the questions at issue, and I adjourned the 
further hearing of the application, and of similar applica
tions 1 y other parties, to enable any party to apply to
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the Court of Chancery, if so advised. Since then Mrs, 
Pearse has died, and administration to her effects has 
been granted to Mr. Pearse, but administration to the 
effects of George Craggs Parker, left unadministered 
by her, has been granted to his brother Henry James 
Parker. Mr. Pearse, therefore, is no longer, in the 
right of his wife, or otherwise, the representative of 
George Craggs Parker, but he is interested in a share 
of the personal estate of George Craggs Parker, as the 
administrator of Mrs. Pearse. In the course of the 
arguments on the previous occasion, and in my judg
ment, it was assumed that George Craggs Parker was 
a defendant in the cause of Pearse v. Brooke; but it 
now appears that he was a co-plaintiff, which, it is 
contended, makes an important difference in the effects 
of the abatement consequent on his death, whenever it 
takes place. No application has yet been made to 
the Court of Chancery, and the suit of Pearse v. Brooke, 
and another suit for the administration of George 
Craggs Parker’s estate, still remain abated. Under 
these circumstances Mr. Pearse renews his application 
of February last—1st, in respect of arrears of an 
annuity of ¿£150, charged upon all or some of those 
estates which were due to Mrs. Pearse at her decease; 
2ndly, in respect of certain advances for the mainten
ance of her children, which was also a charge on all or 
some of those estates; and 3rdly, in respect of the bene
ficial interest which he has in George Craggs Parker’s 
estate.

•As to the first and second of these claims, it is clear 
that, prima facie, he is entitled at once to the account 
Prayed it is, however, alleged on the other side that 
he is deprived of this right by the compromise of 
184J, carried out by the orders of the Court of Chan- 

the'ause of Prar« v. Brooke in that year and 
'i - u *e therefore, for consideration as

order. ’ rn”° C^alms ls’. whether the compromise and 
orders in Chancery are binding on Mr. Pearse; and it 
oSuh“e alth°^h "Ome 'loubt might hare 
the°order nt 1S49 a.rtalned as to the compromise and 
in» and fi ll1849’ A' ?nbseq«cnt order of 1852, varv- 
örder A?“ y and carrying out the former
?n XX« contprcimise upon which Mr. Pearse appeared 
SlTl’r'f A d tO?e binding uP°n bim as to 
«co.mtr J ‘"S °f sucb OT11« (including the 
accounts now in question). As to the third claim made
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by Mr. Pearse, the question or consideration is 
whether Mr. George Craggs Parker is bound by the 
compromise and orders, which appears to depend on 
the preliminary questions whether he authorised his 
solicitor, Mr. Bull, to consent to the compromise and 
orders in question, and whether he was alive at the 
dates of those orders. With regard to the authority 
of Mr. Bull to enter into and carry out the compromise 
in question, the evidence is certainly not direct or clear ; 
and I think it somewhat doubtful whether the circum
stances disclosed are such as would lead the Court of 
Chancery to presume that such an authority was 
actually given. It appears from Henry James Parker’s 
affidavit that at the time George Craggs Parker was 
last seen, in 1846, he was aware that négociations for 
a compromise were going on, and that he intended to 
go ^o sea for a voyage or two, “ when he thought the 
law’ suit would be settled.” It also appears by Mr. 
Bull’s evidence that, previously to that time, he had 
seen very little of George Craggs Parker, and had 
communicated as to the conduct of the suit chiefly with 
his elder sister, Mrs. Wilkinson, and with a friend and 
creditor of his, Mr. Wynne. The observations made 
by Mr. Roberts, who appears as counsel for Mr. Pearse, 
that the mere know ledge and approval of négociations 
for a compromise cannot be held to be an authority 
finally to enter into any compromise, whether benefi
cial or prejudicial, has certainly great force, and con
sidering the recent decisions against any general or 
implied authority of a solicitor to compromise a suit 
without particular and express instructions contained 
in any former judgment, it seems probable that if 
George Craggs Parker had, shortly after the order of 
1849, made an application to the Court of Chancery 
to set aside that order, and denied on oath that he 
ever gave Mr. Bull any authority to enter into the com
promise, the application would have been successful; 
but whether at this distance of time, and under all the 
circumstances of the case, George Craggs Parker, if 
he were alive and wrere to give such a denial, or his 
administrator, who, of course, could not give such a 
denial, ought now to be allowed to set aside those 
orders, are different questions.

As to the death of George Craggs Parker, the evi
dence before me is very slight, if any ; all that is cer
tain is that Henry James Parker saw him last m the

1 See post, p. 307.
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year 1846, when he expressed an intention of going to 
sea for two year?, and that, notwithstanding many in
quiries, he has not been heard of since. At the end of 
seven years a legal presumption arose that he was 
dead, and long since that time letters of administration 
have been granted of his effects, but I feel no doubt 
that, in the absence of further evidence, the Court of 
Chancery would hold the suit of Pearse v. Brooke not 
to have abated by his death previously to the date of 
the order of 1852, and I do not therefore think it 
necessary at present to consider the effects of such 
abatement. I am, moreover, still of opinion that all 
the points raised on this application in respectof George 
Cragg Parker’s estate are proper only for the decision 
of the Court of Chancery, inasmuch as they involve the 
reversal or review of a recorded decision of that Court. 
They are properly raiseable in the first instance by the 
administrator of George Craggs Parker, who, A the 
administration suit, can obtain the authority and pro
tection of the Court of Chancery in raising them. In the 
event of his not raising them they are raiseable bv Mr. 
Pearse or any of the parties beneficially interested in 
George Craggs Parker’s estate. If it be decided by the 
Court of Chancery that the former orders were not bind
ing on George Craggs Parker, the accounts now prayed 
for would, of course, be granted, and taken under the 
direction of the Court of Chancery, and if a balance 
were found due to George Craggs Parker’s estate, his 
a mimstrator would undoubtedly have claims against 

ie persons amongst whom the slave compensation 
money was divided, or some of them, as well as against 
W.„™TyT ‘S C°Urt’ bnt unt11 «'Ose orders have 
been set aside as against George Craggs Parker and 

1 “u.st> u“derthe ¿ircumstances of 
I“1 *?• be bindi"S in this Court, and retuse the present application.
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XV.J
WEST INDIAN INCUMBERED ESTATES 

COURT,
8, Park-street, Westminster, June 28, 1864.

(Before Henry James Stonor, Esq., Chief Com
missioner.)

Re Mac Fee (deceased), 
Exparte Grant. 1

Practice—Crops.
Where no reference is made to growing crops in the 

particulars of sale, the Commissioners are bound, 
under the ^th General Rule, to secure them to the 
parties in possession, but will not compel a purchaser 
to complete under such circumstances.

At a sale of estates in this matter on the 21st of June, 
James Graham had been declared the purchaser of a 
moiety of the Sans Souci Estate, in the island of St 
Vincent, at the sum of <£3,700. After the sale, but 
before the payment of the deposit, the petitioners, who 
were in possession of the estate as mortgagees, moved 
to set aside the sale, unless the crops (which were of 
considerable value, and, owing to the dryness of the 
season, were still standing) were reserved to them; and 
they offered, if required, to become the purchasers of 
the land, without the crops, at the sum offered by 
Graham. It was contended, on behalf of Graham, that 
as it was not stated in the particulars that the crops 
were reserved, they passed, according to the ordinary 
practice in England and the West Indies, to the pur
chaser or the land.
( t) r^wee^e, so^citor> for the petitioners (Messrs.

Mr. Cotterill, solicitor, for the purchaser (Mr. 
Graham). r v

The Chief Commissioner said that he could not 
enforce this contract against the purchaser, as the 
crops were not mentioned in the particulars of sale 
but on the other hand he felt bound by the 28th General 
Rule to declare the right of the petitioners to the

1 8 Sol. Jour., 704.
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crops, and to secure them to the petitioners; he, there
fore gave the purchaser the option to abandon the con
tract, to purchase the crops at a valuation, or to secure 
the crops to the petitioners.

The purchaser elected to stand by his purchase, and 
to secure the crops to the petitioners, and an arrange
ment was entered into to that effect, the costs of the 
motion being paid by the petitioners.

The Chief Commissioner directed that in all future 
particulars of sale it should be distinctly stated whether 
the crops were or were not included.

XVI.
WEST INDIAN INCUMBERED ESTATES 

COURT,
8, Park-street, Westminster, August 10, 1864.

fBefore Henry James Stonor, Esq., Chief Com- 
Imissioner.)

Re Mac Dowall, 
Exparte Normand, 
Exporte Graham.1

Consignee—Lien.
The consignee of a West Indian estate is entitled to a 

ten on the corpus of the estate for advances made by 
im or its cultivation, in priority to all other in- 

cum rancers, including the assignees of a Crown 
Willie Hurricane Loan Act> 2 3

JfHthpC^?°iOd on the final settlement
of the flcJs Judgment contains a statement

for Mr- Normand.
^es.srs* Graham and Co.

follows:- Commissioner delivered judgment’ as 

othem^the Si™ James Normand and

1 8 Sol. Jour., 851.
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seeking that the same may be varied, by giving the 
incumbrance of the petitioners priority over that of 
Messrs. Graham, Porter, and Co., consignees of the 
estate, which now stands first.

The moneys to which the schedule relates arise from 
two undivided third parts of the Park Hill estate, in 
the island of St. Vincent, which were sold, with the 
remaining one-third part (held under a different title), 
by order of this Court, on the 8th of March last.

The following appear to be the material circum
stances of the case :—The Park Hill estate formerly 
belonged to Allan MacDowall, who, by indentures 
dated the 19th and 20th of May, 1834 made under 
the 2 & 3 Will. 4, c. 125 (commonly called the Hurri
cane Loan Act), mortgaged the two-thuds in «gestion 
to the Crown, to secure a loan of £-,650, advanced 
under the above Acts. All the existing incumbrancers 
on the estate concurred m the above mortgage, and 
postponed their securities’ ; but, independently of such 
postponement, it is provided by the statute that all 
Mortgages made thereunder should have priority over 
all other mortgages and securities charged or chargeable 
upon the property. October, 1844,This mortgage was, on the 12th ot octooer, um, 
transferred by the Hurricane Loan Commissioners, 
under the powers conferred by the statute 7 and 8 
V?et c 17, to Messrs. Muir and Donaldson : and, 

which has arisen m the following manner.
In 1835 Walter Cockburn became consignee °

ment debts’ including the Crown mortgagees)
P6“1 X »ii large sums were advanced by Walter 
Cockburn for the Mvi?-“evteed the

°“ “■
Vincent MacDowall.

i See ante p. 269.
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On the 2nd of November, 1839, a further agree
ment was made between certain persons, all creditors 
of Allan Mac Do wall, including probably the owners 
of the judgment debts now vested in the petitioners, 
but not the Crown mortgagees and Walter Cockburn, 
whereby Walter Cockburn was continued as con
signee.

Walter Cockburn died in February, 1840, shortly 
after the date of the last-mentioned agreement, at 
which time a sum of ^2,407 appears to have been 
due to his estate ; but the business of consignee was, 
by the consent of all parties, carried on bv his execu
tors and representatives until the Sth of March, 1854 
when George Stoddart, who then represented the 
estate of Walter Cockburn, assigned the debt due to 

Park Hil1 estate, amounting to 
^5,409 6s. 4tZ., for the sum of ¿700, to Legall, 
Graham, and Co., who thereupon became, and re
mained, consignees of the estate up to the date of the 
sale m this Court.

Contemporaneously with the above assignment, the 
Pities entitled to the estate under the will of Allan 

%legal mortis6 the estate to 
of ^¿1 anj C°'A to secure the further sum
estate f°r the cult^ation of the
Graham.advances- The firm of Legall, 
Porter and 2°W ,rePresented by Graham,
against the the^ have brou-ht m a claim
monX to ^4’847 in resPect of
tivation of thiy??!m f°r the management and onl
ine«
andM^R^nn^ "a Mr* JameS Graham
been given in ™ JI 1 and receiPts which have 
their predecessors Petltl°ners, as well as
gage and the judgment debt^ ? th? Crown mort“ 
fully aware that debts already referred to, were 
predecessors acted as coi^’aham and Porter and their 
them as such, and received^Uees’ communicated with 
them in respect of the said mZ“™ e

in support of 
1st, that
contract; 2ndlv that 1 ien m tie absence of ~ * contract exists in the present
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case- 3rdlv, that the Act 2 & 3 Will. 4 gives the 
Crown mortgage assigned to the petitioners a prion 
over all other incumbrances, discharged even of any 
hen which may have arisen by any contract entered 
into by them, or those under whom they claim.

On the first point, I am of opinion, on the authorrfy 
nf the cases cited, and for the reasons given in my ’¿«’in th eases

obtained thThonmir of

which I have since o o others> that a consignee 
Ptngelley (antei p. 271^ estate is primd fa„e 
of the produce o on pro¿uce of the
entitled to a hen no ? f the estate, for the 
estate, but also onthe independently of
advances made f . estate be sold, and itany contract ; and of E^ity to distribute
becomes the duty of a Court ot £1 J all
the proceeds, that »»t decision to this 
others. There is, '“d“dd,“°neVh¿ stated that he has 
effect, and Lord Justice Turner bas.^
never been able to make P 1 inioDS, to what I 
whilst doubts, and even tJ 1 b some learned 
have expressed have been^^«tm^ * f this Court 
judges, as noticed in to J o other h d> the 
already referred to. But, from the
balance of Lord Eldon, to the case of
of Scott v. NeMt,before^ v¡ceCbancellor Stuart, 
Morrison v- Afo? ’ „ p<rasery, Burgess, appears
to me1 commerciS

S e^pe^S

as I have observed on oth wHch is thus cast on
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strongly the conclusion to which I have come. lie 
says, “ The question whether the Court, at the in
stance of a consignee, would order the balance due to 
him to be raised by sale or mortgage of the estate, 
when a sale or mortgage is not required for any other 
purpose, does not in this case arise. The ride that 
the hen exists as against the income of the estate, has 
been extended to the case where a portion of the 
estate has been converted into money by the Legis
lature substituting for the slaves on the estate the 
compensation-money awarded in respect of the com
pulsory emancipation. The same principle seems pro
perly applicable to a case like the present, where the 
incumbrancers, by procuring a sale of the estate, have 
Put a stop to the profits, on which the consignee 
would have a lien. The trade, if that analog be 
ift4’ !'aS ’ V-effeCt been sold, and the proceeds of 
the sale are subject to the claims of those who would

some evHencTIn fete“ °f °pini°n that there » 
contract between the* ‘ mKsuPP°^ of an implied 
signee that the hl encumbrancers and the con- 
lien for their advance^bv^he^i116? nOt tO haVe B 
of equity) should be entitled t? °r special rules on the produce of thT e^ 1\en’ at a11
now sold on the petition nf /i the estate being
such lien would apparentlvhpnn ln^umbIancer% that corpus, according to the^LzX ? to the
already cited. Entertaining i ° ^ord Kingsdown 
I do as to the right of the Son^^’ the view that 
question, independently of contr^T* d° the lien in 
it necessary for me to consider ’ J nOt consider 
that evidence. Moreover ther^1”11^ the "eigbt of 
to portions of it; and if mv dp 1S- gl^at obscurity as 
this point, I must direct it toCT°n 18 desired upon

re'ar8ue<1’
2 & 3 Will. 4, CP 12g’ ’<* opinion that the Act 
priority overall incumbrance?. ■ Cr°'vn '»onga-ee 
me “orW’ but not a4?nst »'Sr"S at tl,e ,b,"; of 
i'“, 7, by th® Seneral Sr speciaf- 7” ar‘slnS Sllbse- 
y express or implied contract of thlleS °f or 

ct or the parties entitled
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to the Crown mortgage ; and being of opinion that 
the consignees have acquired a lien by such rules, and 
also probably by contract, 1 think that it has priority 
over the Crown mortgage. The advances are for the 
benefit of the Crown mortgagees as much as, and pro
bably more than, any other incumbrancers, Jand there 
is no reason why they should not be subject to the

P*"’ that, 
although the consignees have a claim foradvances by 
them for supplies, they ought not to be allowed a 
claim for their advances for interest paid to >nc“^ 
brancers. This is a peculiarly hard objection from 
those who have received the interest in q"estl0“*' 
selves and I think that the case of Shaw v. W"' 
(1 YO: & Coll. C. C. 732) is an 
interest is a proper c’““’h nce^y than "the claim for 
favoured by^the Co«4 f between this case and 
supplies. The only ms conslgnee was
the present is, thatm i Court of Chancery ; but 
appointed or contmued by present case so

the petitioner S connse1th 1 of £1;500j as a
Graham, and Porter ° advances, was a waiver of
security for past and same point arose in
their lien as Boddington, (ante
the ease of exparte me on the grounds there
p. 219), and was overruled by me on t b m
stated—and I see no.Qn the point in case of an 
this case, and I only decisiOn. With the same view, 
appeal from my P^^^ed by Mr. Mackeson 
T will mention an argument ur j being
counsel of the consignees,

foSt CaBt°
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bras, where the same idea is expressed more 
pointedly; but, even with such illustration, I think the 
argument fails. The general rule of English law is, 
that no man can acquire a lien for advances made for 
the benefit of another man’s property without his 
ini to£ V ? iS Said tO be ol ' ^d- 
mg to the law of other countries, where the civil law 
prevails (.Buxton v. Smee, 1 Ves. 155). The pro
perty, consisting of undivided parts, doesnot appear to me to constitute an exception to the rule Tlm^e 
of Bernard v. Davies, 11 W R '4ft m . 1 Jie case

dSonKJt“S?iesS a fo«l-r hearingIs 
fo^^^

XVII.

WATB,

JAMES STONOR, Esq pi - ~ 
missioner. nief Com-

Brooks, 
^Parte Mayo.

Practice—Qonditional Qrde

™ ±2F“ —
1 n tad under the Local Act; eXecuted by a
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The abstract did not show whether any new limi
tations were made as to the equity of redemption, and 
the deed itself was in the colony.

The Chief Commissioner held that, m the absence 
of any express limitations as to the equity of re
demption, the estate tail was still subsisting therein. 
The Colonial Act only gave the deed the effect of 
a common recovery, and did not contain the special 
provisions of the 3 & 4 W. IV. c. /4, s. 2 . eie 
being, however, some doubts as to the contents of the 
deed, the Chief Commissioner directed the condi
tional order to be served both on the tenant in tail 
and the partv claiming adversely as owner of the 
estate. If either or both these parties were unneces
sarily served and put to expense, the petitioners must 
pay their costs.

XVIII.
WEST INDIAN; INCUMBERED ESTATES 

COURT,
8, Park-street, Westminster, December 4, 1864. 

(Before Henry James Stonor, Esq., Chief Com- 
v missioner.)

Re Parker,
Exparte Pearse,
Exparte George Craggs Parker.

Settlement of Schedule.

and to whose estate nronertv administered, and
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An attempt was again made on behalf of Mr. 
Pearse to reopen the compromise, and the accounts 
settled by the Court of Chancery in 1850, but 
Mr George Craggs Parker having elected to adopt 
and stand by the compromise which had been made in 
his name, the matter was, after some discussion, final) y 
adjourned to the 22nd inst.

m December 22, 1864.
above matter being again brought before the 

Court Mr Pearse, who had Appeared byeoun"l on

“e^  ̂ O'!
sentative he had hitherto claimed, he’ shouhnm^con- 
tinue his opposition m this Court, but that he would 
m"the^ourtaof ^hancerj^ the P^ Personally
^edX.the^ to ‘he draft
same f Comm^ioner finally settled the
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PARLIAMENTARY RETURN.
(Moved for by Mr. Cave.)

Laid before Parliament 11th July, 1864.

Copv of a Circular Despatch from the Right Honour- 
able Sir George Cornewall Lewis to the 
Governors of the West Indian Colonies on the 
subject of the West Indian Incumbered Estates 

Acts.
(Circular).

Downing-street, 6th September, 1860.
1 Sd’'EstS Actt” wihYX“^^ 

imS’ to“?" sed Xhe^tlmTis^ny 1U- 
hood of the Colony under your Government avaihng

Her Majes y -t ^vnerience has proved its
^/in^¿““stances in which it has been 

funds, and the question justified in recoin-

ESS SKSSS-* * *• “■
I have, &c., 

(Signed) G. C. Lewis.
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PARLIAMENTARY RETURN.
(Moved for by Mr. Cave.)

Laid before Parliament 11th July, 1864,

Memorial to the Treasury from ■ •

the Commissioners to the vicinity of Lmcohf sln°

le^w” ^«^on £ Set 
Court, we venture to ^¿^t t ?St’tes
vernment, through you the Ire,1 Majesty’. Go
ing from the situation of rl.8 ,nco“vcnience aris- 
where at present toe iudirial b0^ at■ ^‘“»rter, 
and the official auction held US1“eSS " 
has jun^dictionfembra^”toe offT rhich the Court 
and the marshalling ofXiX. “S“1 transfer of land 
volvmg the principles of “ "'"“n, in-
and the district of Lincoln’« ?Ult^ conveyancing, 

Profession as the n lsJ^y recognised in 
as the Chancery Courts °f aU Such business,
•¿“«*11 the eq„i«‘‘±’“d U is ‘^re thai 
th^ochambers. y conveyancing counsel have

“appears that °f 
nave hitherto conducted b, • °r Petitioners who 

??urt not 
Lincoln’ w?ll st most have offiotbap Lincoln’s Inn 
°f the Bink ofE* T®11 furtlw East” i^rh ar?Und 
, M«eh loss of Hmglapd- V1C‘n“y
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hood of Lincoln’s Inn, while the officers of the Court 
have gone out of their way to produce and deliver 
documents in such last-mentioned locality, and but 
for their invariable efforts to facilitate business, much 
additional inconvenience would have been experienced.

All auctions are conducted at Westminster, where 
merchants and others mostly engaged in the City are 
obliged to attend, some having difficulty even to find 
the locality'of the Court, while the accommodation 
afforded is insufficient and inconvenient, and the only 
means of access is up a narrow stone back staircase 
three storeys high, lit in part with gas. It is believed 
that the official auctions would be better attended it 
held at Lincoln’s Inn, or on some occasions at one 
of the well-known auction marts in the City.

It is, therefore, respectfully submitted and urged 
that the sittings of the Court should be transferred to 
a suitable locality in or near Lincoln s-mn, and that 
the official auctions should be held there, or in such 
place in the City as the Commissioners may m any 
case appoint.

We are, &c.
Freshfields and Newman, 5, Bank-buildings.
Chas. Druce and Sons, 10, Bilhter-square.

Bell Steward, and Lloyd, 49, Lincoln s-inn-fields.
Hv. Wm. Bull, 25, Ely-place.
Bovs and Tweedies, Ely-place.
Cardale Iliffe, and Russell, 2, Bedford-row.S^pA Marshall, 7, Leadenhali-street.ÄaÄnditod,, 33, Fenchurch-strcct
T5 K Edwards, 3, Laurence Pountaey-hill, E.C.
Lbukt Morris, ¿nd Knight, 6, Old Jewry.
Lever and Son, 15, Bedford-row.
Tuke and Valpy, 17, Lincoln s-inn-fields.
John Hawley, 8, Coleman-street, E.C.
Thos F. Hill, P.W.S. meStephens and Son, 30, Bedford-row, W.C.

To the Secretary of the Treasury.
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PARLIAMENTARY RETURN.
(Moved for by Mr. John Abe] Smith.) 

Laid Before Parliament April, 1864.

L-Return of the number, names, and acreage of 
estates sold since the 17th day of Julv, 1862 

the West India Incumbered Estates Act^ 
1802, authorising commissions or per-centa<res 
passed), Wlth the Dates of Sales, anS amouS’of 

”here the purchase-moneys have been fully administered.

Name of Estate. Acreage. Colony. Date of Sale. Purchase 
Moneys.

1. Bound Hill 100 Jamaica ... 10 Feb. 1863
£
100

2. Mexico ............ 1,444 99 22 Dec. 1862 650
3. Sally Hall............ 290 99 22 Dec. „ 200
4. Santa Cruz Park 387 99 ••• 22 Dec. „ 120
5. Drax Hall............ 2,388

361

1,130

6- Mocho

7. Sunbury

99 14 April 1863

14 April „
4,500

100

8- Up Park Pen 682
99 14 April „ 100

9« Swans wick 1,162
99 23 June „ 1,500
99 ... 23 June „ 2,3001

7,944
♦ 9,570
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2.—Return of the number, names, and acreage of 
estates sold since the 17th day of July, 1862, 
with the dates of sales and amount of purchase
moneys, where the purchase-moneys are now in 
course of administration.

Name of Estate. Acreage. Colony. Date of Sale. Purchase 
Moneys.

1. Barrowallie or 
Kearton’s

2. Worthy Park or 
Luidas...

3. Cocoree ............

4. Mickleton

5. Hillside ............

6. Brazaletto

7. Chesterfield ...

[8. Parker’s or Salt. 
River Wharf

9. Garbrand Hall & 
Mullet Hall ...

]0. Mile Gully] ...

11. Spitzbergen ...

12. Paradise............

13. Smith’s orPipers

14. Harman’s Run .

15. Mumbies...........

1C. Blackwall

17. ParkHiM parts

18. HaughtonTower

19. ParkHill, | parts

J 
j 230 1

| 2,922 .

1,200

623

4,336

1,080 

609

J 157

) 6,500 
f

2,033

3,081 

988 

949 

928 

323

10

596

1,040

As above

St. Vincent

Jamaica ...

11

11

11

11

1>

11

11

11 

n

ii

51

11

St. Vincent 

Jamaica... 

St. Vincent

9 Feb. 1864

23 June 1863

23 June „

23 June „

22 Dec. 1862

22 Dec. „

22 Dec. „

22 Dec. „

8 Mar. 1864

8 Mar. „

8 Mar. „

8 Mar. „

8 Mar. „

8 Mar. „

8 Mar. „

8 Mar. „

8 Mar. „

9 Feb. „

8 Mar. „

£ 

510

8,550

300 

3,100

800 

2,300

1,010

1,210

J 2,120

570 

310 

100

J 140 

1,010 

2,050

510

27,605 24,590

P
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' R thi® number> names, and acreage of
estates for the sale of which petitions are now 
pending, with the dates of sales when fixed.

Name of Estate.

1. Bourkesfield and 
Coles Pen.

2. Belmont or Dono
van’s .

3. Petit Bordell" and 
Sharpe’s ...

4. Mount Alexander '
K Spur Tree .5.
6.
7.
8.
9.

Waterloo 
Orange Hill 
Farm 
Soho

JO. Woodstock PeA ”* 
11- Friendship
i J Souci (moiety) 
13. Mount Greenan ... 

Denniston’s 
Jambou Vale' 
Escape
Peruvian Vale *” 
Henry’s Vale

14.
15.
16.
17.
18.
19. Hermitage
20. Hampden .

£lge™ Point 
22. New Grange 
23. Old Grange 1 
25 CrT0 Point 20. Gratton 
2?' ?en?al 
27. Rosebank 
28. Campbelton 7.

;;

Returns lob4.

Date of Sale.Acreage. Colony.

201 Jamaica
} 400

} 320

300 
1,700

610 
630 
466 
307

1,800 
800
297 
366
200 
300
200 
332
302

240 f 
200^
115 
259
250
17

300 
300
300 
500
300

3.077

15,389|

f Tortola ,Vir > 
( I gin Islands J 

3 St. Vincent...

Jamaica 
St Vincent.

Jamaica

St. Vincent.

St.
pher. 

Tobago

Christo-

Jamaica

Not fixed.

7 June
7 June
7 June
7 June
7 June
7 June
7 June
7 June

J 21 June

12 July
12 July
12 July
12 July
12 July
12 July
12 July
12 July
12 July
12 July 
Not fixed.

1864

uptothe l2th day of ApriI 

HeNRY Stonor, 
West Indian Incumbered 4 Chief Commissioner.



GENERAL INDEX.
ABA^^^ent by. death or change of interest, 33.

ABSOLUTE ORDER,
When made, 43.
Form of, 145.

ABSTRACT OF TITLE, 
To accompany petition, d». 
Complete abstract to be furnished, 47. 
Separate abstracts to be furnished, 38, 47, -63. 
Perusal of, 39, 47•

ACCOUNTS AND JNQUIRIES, 
How to be taken, 59, 60.

ACKNOWLEDGMENT of biddings, 
How made, 54, 158.

A
Definition of terms used in, 17
Principal Act, 67.
Act of 1358, 89.
Act of 1862, 96.
Act of 1864, 98. izioExpiring Laws Continuance Act, 100.
Local Acts, 170.

address.
Of petitioner, 39,

adjournment
Of sale, 54, 108.
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ADV ERTISEME NTS, 
Of conditional order, 40.
Of notice to claimants, 45, 107.
Of particulars of sale, 53. 
Of final notice, 58, 110.

AFFIDAVIT,
Commissioners may take evidence by, 25 119 120
Verifying petition, 38, 39, 142. ' ’ '"°‘
Of service of conditional order, 40 144
No ¿T™*? "£h "“"«“cations or erasures 120 

objections to, allowed, 120. ’ ’lUay be filed on both sides, 40
Identifying lands, 51, ]53
Of service and posting of Notices, 48, 155.

ALLOCATION OF FUNDS 
When to take place, 60, 109.

AMENDMENT, 
Of petition,’39, 118.

ANNUITIES, 
. laUd SUbj6Ct tO, 28, 207 
ANTIGUA, ’

Laws of, 22.
Local Act, 187.
Table of fees, 202.

appeal,
lo Privy Council, 26 246

appearance,
43,269.

APPLICATIONS, 
made 42 

apportionment,
ASSIGNMENT purchaser aad prior possessor, 56, 103, 299.

Of funds in Court, 111
ATTACHMENT
AUC^'"* °f 25> 120, 1

Saie by public, 53, 215.
BAHAMAS, 

Ba ws of, 22.
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BANK, 
Purchase-money to be paid into, 55. 
Receipts to be obtained from, 55.

BARBADOES, 
Laws of, 22.

BOUNDARIES, 
Adjustment of, 34. 
Evidence as to, 153, 154.

BRITISH GUIANA, 
Laws of, 23.

Returns of to Parliament, 312, 313, 314.

CASMay be sent for opinion of a.Court of law or equity, 26, 
231, 293, 294.

CASES, 
Reports of (see Reports).

CAUSE,
How to show cause, 41,4^.
What allowed’as cause, 41.

CERTIFICATE, 
Of Secretary, 60.

CHV;Sngsin,stave<l by absolute order, 33, 294.
Costs incurred in, 33.
Practice of, followed, 38, 4J.

CHURCHES OR CHAPELS, 
Land dedicated to, 48, 49, 155.

CIRCULAR DESPATCH
From Colonial Office, 15, 3uy.

CLAIMANTS, 151
Notice to, 44, 107, 133, 151.

CLAIMS,
How filed, 45.
Form of 153.

COLONIES,
Laws of, 22.

iw-i96> i98> 200,

202.
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COMMISSIONERS,
Appointment of, 17, 69.
Jurisdiction of, 23, 24, 90.
Duties of, 27, 28.
Power to enforce obedience to orders, 25, 91, 218.
Not to be restrained by injunction, 26, 86.
Orders of, to be final, except in certain cases, 26, 86.
Chief Commissioner, powers of, 26, 113.

COMPENSATION,
To parties injured, 31.

CONDITIONAL ORDER,
When made, 40.
How opposed, 41.
Eorm of, 143.

CONFLICT,
Between English and Colonial Laws, 22, 87. 

CONSIGNEES,
Duties of, 10.
Lien for advances, 61, 219, 235, 246, 271, 300.

CONVEYANCE,
Instructions for preparation of, 55.
Forms of, 160, 161, 162.
Effect of, 30, 93.
Rights saved under, 31 76

COSTS,
Powers as to, 33, 84, 120.
Of previous^application mïl“ m®?ied 36.

tained, 28, ^Catlon be paid before petition enter-
_ liei*e petition is opposed, 42

Incurred m Chancery, 33
taxation of, 60,120^
Allowed to solicitors, 205

COUNSEL,

Given to incumbrancer, 32, 53, 77, 159.
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CROPS,
Commissioners to settle rights of purchaser and prior pos

sessor as to, 56, 108, 299.
Provisions as to, 49, 51, 300.

DEATH,
No abatement in cases of, 33, 81.

DECREE, _ x _ <» oi
Proceedings under, stayed by absolute order, 33, ol.

DEEDS
Production of, 25, 46, 91, 106, 134,152.

DELAY, r iwCarriage of proceedings m case oi, 11».
DISABILITY, „p q. tqq

Provision for persons under, 33, 3b, J4,
DISTRIBUTION,

Of purchase-money, 56, 77, 10 J,
DIVISION.

Proceedings for, 62, 84, 112.
DOMINICA,

Laws of, 22.
DUTCH LAW, . , _ . Qo 

Prevails in British Guiana, 23.

ENGLAND,
Commencement of proceedings m, 36
Fees and commissions in, 19, 70, 9/,

estate,
Definition of term, 17-

^^y or by affidavit, 25, 119- 
g/af oTcomlnissioners to be, 20.

Petition for, Iba.
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FEES,
To be taken in England, 19, 97, 191.
To be taken in colonies, 19, 97, 192, 194, 196, 198, 200, 

202.
And charges allowed to solicitors, 205.

FINAL NOTICE,
How prepared, 57, 166.

FORMS,
And directions, 21, 124.
Of petition, 124, 127, 141, 167, 168.
Of affidavit verifying petition, 142.
Of conditional order for sale, 143.
Of affidavit of service, 144.
Of notice of opposition, 145.
Of absolute order for sale, 145.
Of notice of appearance, 146.
Of order appointing receiver, 147.
Of recognisance of receiver, 148.
Of certificate of security, 149.
Of order discharging receiver, 150
Of notice to claimants, 133, 151,
Of notice to produce deeds, 134/152.
Of claim, 153.
Of affidavit identifying lands, 153.
Of affidavit of service and posting of notices, 155.
Of proposal for sale, 156.
Of order on proposal for sale, 157.
Of acknowledgment of biddings, 158.
Ot order declaring purchaser, 158, 159.
Ot order for possession, 159.
Of conveyance, 137, 160, 161, 162.

schedule °f incumbrances, 164.
Of final notice, 138, 166.

FRENCH LAW,
Prevails in St. Lucia, 23.

GENERAL RULES, 21, 101.
GRENADA,

Laws of, 22.
IDENTITY,

Evidence of, 51, 153.
INCUMBERED ESTATE,

Within meaning of Act’ 27.
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INCUMBRANCE, . . _ Q _
Persons interested in, may petition, 2/, oo.
"Where land deemed subject to, 27.

INCUMBRANCER,
Definition of, 27.
May petition, when, 27, 36.

INFANTS,
Provision for, 33, 36, 94, 129.

INJUNCTION,
Commissioners or persons proceeding under Act not to oe 

restrained by, 26, 86.
INVESTMENT,

Of funds in Court, 79, 122, 137.
IRELAND, .

Condition of estates in, 5.
IRISH INCUMBERED ESTATES ACT,

Operation of, 6.
Results of, 7.

JAMAICA,
Laws of, 22.
Local Acts, 183, 186.
Table of fees, 200.
Possessory Acts of, 279.

JOINTURE,
May be provided for out of purchase money, 29, 94.

JURISDICTION,
Of Commissioners, 23, 24, 90.
Founded on presentation of petition, 39.
To refuse liberty to appeal, 26, 87.
To order production of deeds, 25, 91.
To sell discharged of annuities or other charges on land, 29, 

94.
To adjourn sale, 54, 108.
To apportion rent, 56, 108.
To define rights of parties as to crops, 56, 108, 299.
As to partition, exchange, or division, 34, 62, 82, 83, 84, 

112.
As to costs, 33, 84/120.

LABOURERS,
Land sold to, 48, 49, 154.
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LAND,
Definition of, 16, 30.
Must be subject to incumbrances to be sold, 27, 73.
Partition, exchange, or division of, 34, 62, 82, 83, 84, 112.

LAND REGISTRY ACT, 8.
LAWS, 

Of the several colonies, 22, 23.
LEASES,

Purchaser entitled to counterparts of, 56, 108.
LEGACY, 

Payment of legacy duty, 111.
LEWIS,

Despatch of Sir George Comewall, 15, 309.
LIEN,

Deeds maybe lodged subject to, 46, 135.
Of consignees and others, 61, 219, 235, 246, 2/1, 300.

LIMITATIONS, STATUTE OF,
Applied to interest of consignees, 228.

LIS-PENDENS,
Petition may be registered as, 103.

LOCAL ACTS,
St. Vincent, 1/0.
Tobago, 175.
Virgin Islands, 177.
St. Christopher, 180.
Jamaica, 183.
Antigua, 187.

LOCAL COMMISSIONERS,
How appointed, 18, 21, 68, 184, 186.
Powers and duties of, 113.

MANAGER,
Lien of, 61, 235, 246.

MANDAMUS,
Commissioners not to be subject to, 26, 86.

MARRIED WOMEN,
Provisions for, 33, 36, 94, 129. s

MISTAKE OR MISDESCRIPTION, 
In conveyance, how remedied, 31.’

MONTSERRAT,
Laws of, 22.
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NEGROES, 
Land sold to, 48,49, 154.

NEVIS,
Laws of, 22.

NEWSPAPERS, 
In which advertisements are to be inserted, 41, 45, 53. 58.

NOTICE.
Of opposition to conditional order, 41.
Of motion to make order absolute, 42.
To claimants, 44, 107, 133, 151.
To produce deeds, 46, 134, 152.
Final notice, 57, 138, 166.
Service of, 41, 45, 49, 58, 115, 155.
Of objections to draft schedule, 58.
Of assignment or charge on funds, 111.

OBJECTIONS, 
To draft schedule of incumbrances, 58.

OPPOSITION,
To conditional order, 41.

ORDERS.
Commissioners may enforce obedience to, 24, 120, 218.
Appeal from, to Privy Council, 26, 86.
Conditional, 40, 143.
Service of, 40, 115,144, 279.
Absolute, 43, 145.

OWNER,
Definition of, 17, 36, 90.
May petition, when, 36, 73.
Order for sale may be resisted by, 29, 92, 262.
Form of petition by, 124, 166,167- 
Not entitled to lien as manager, 241, 242.

paper,
To be used for petitions, 38.

PARLIAMENTARY RETURNS, 309.
PARTICULARS OF SALE, 

How prepared, 52.
PARTITION, EXCHANGE, or DIVISION, 

Proceedings for, 34, 62,82, 83, 84, 112. 
Forms of petitions for, 167, 16b.
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PAYMENT,
Of amount due on schedule, 60.

PETITION,
Who may present, 36.
In what Court, 36.
On behalf of persons under disability, 36.
May be presented, notwithstanding pending suit or decree 

for sale, 33, 81.
Not entertained unless costs of previous application paid, 

28, /3.
Instructions for preparation of, 3/, 124.
Form of, by owner, 124, 166, 167.
Form of, by incumbrancer, 127, 141.
Mode of filing, 39.
Majr be registered as a Us pendens, 103.
May be amended, 39, 118.
For partition, exchange, or division, 62, 166, 167.

PLAN,
Of estate, 46, 48, 51.

PLANT,
Sale of, 35, 52, 55, 99.

POSSESSION,
Order for, 55, 159.

POSSESSORY ACTS, 279.
POSTING,

Of notices, 48, 49, 155. .
PRIORITY,

Of consignee’s claim, 219, 235, 246, 2/1, 300
PRIVATE TENDERS,

Commissioners may receive, 43.
PRIVY COUNCIL, 

Appeal to, 26, 86, 246.
PROHIBITION,

v.
For sale, 53,156, 157.

PURCHASER,
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PURCHASE-MONEY,
How paid, 55.
Distribution of, 56.

RECEIVERS
Appointment of, 34, 43, 96, 98, 147, 148, 149, 150, 175, 

191.
RECOGNISANCE,

Of receiver, 43, 148.
REGISTRY,

Of deeds in colonies, 49.
RENT

/Apportionment of, 56, 108.
RENT-CHARGE,

Confirmation of, presumed, 231.
REPORTS OF CASES,

Re Greatheed, exparte Burgess, 207.
_ exparte Davis and Boddmgton, 2iy.
__ exparte Chapman, 219.
_ exparte McDowal, 231.
_ exparte W. S. Greatheed, 235.

exparte John Greatheed, 235.
__ exparte Fraser, 235.

Fraser v. Burgess (ini the Privy Council), 246.
Re Parker, exparte W. R. Parker, 262.

_ exparte Wilkinson, 2M.
__ exparle Henry James Parker, 20^.

Re Donovan, exparte Donovan, 264.
Re Harriott, exparte Pengelley, 267-
Re MacDowall, exparte Normand,,269.
Re Harriott, exparte■Pengelley, 271.

exparte Coke, 271-
Re Parker, exparte W. R. Parker, 279.

— exparte Pearse, 288.
__ exparte Wilkinson and others, 288.

Re Mac Fee, exparte Grant, 299.
Re Mac Dowall, exparte Normand, 300.

__ exparte Graham, 300.
Re Brookes, exparte Mayo, 306.
R° SparteW Parker, 307-

REQUISITIONS, 
Of Commissioners, 4/. Q
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RESERVED PRICE, 
Practice as to, 54.

RESTRICTIONS, 
On sale, 28, 92.

RETURN OF BUSINESS, 15, 312.
ROMAN LAW, 

Doctrine of, as to salvage, 62,243, 244.

ST. CHRISTOPHER, 
Laws of, 22. 
Local Act, 180. 
Table of fees, 198.

ST. LUCIA.
Laws of, 23.

ST. VINCENT, 
Laws of, 22. 
Local Acts, 170, 173. 
Table of fees, 192.

SALE, 
Mode of conducting, 53, 215. 
Restrictions on, 28, 92.
Place of, 37, 53.
Particular of, 52.
Incumbrancer or petitioner may bid at, 32,54, 77« 
Adjournment of, 54, 108.
Considerations as to expediency of, 211, 212.

SALVAGE, 
Principle of, 62, 243, 244.

SCHEDULE OF INCUMBRANCES, 
How to be prepared, 57, 109. 
Objections to, 58 
Final settlement of, 58, 59. 
Form of, 164.
Points on, 61.

SCHEDULES TO PETITION, 
To accompany petition, 38. 
May be amended, 39.

SCHOOLS, 
Land dedicated to, 48,49, 155.

SEARCHES, 
Directions as to, 48, 49.
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SECRETARY, 
Appointment of, 18.

SEQUESTRATION,
May be issued to enforce obedience to orders, 25,120 2 .

SERVICE,
Of conditional order, 40, 2/9.
Of notices, 41, 45, 49, 58, 115,155.

SLAVERY,
Abolition of, 11.

SOLICITORS,
Fees and charges allowed to, 205.
Memorial by, 15, 310.

SPANISH LAW,
Prevails in Trinidad, 23.

STAMP,Not required to conveyances or orders, 32, 95.
STOCK,

Sale of, 35, 52, 55, 99.
SUMMARY,

Of operation of Court, 63.
SURVEY,

May be ordered, 136.

TABLES OF FEES FOR,
England, 191.
St. Vincent, 192.
Tobago, 194.
Virgin Islands, 196.
St. Christopher, 198.
Jamaica, 200.
Antigua, 202.

TENANTS,
Ascertaining the rights of, 31,153,155.

TERMS OF SALE, 52.
TITLE,

How made out, 46.
Advantages of parliamentary, 5, 216.
Necessity of investigating vendors, 2, 216.
For sixty years, 3, 50, 267»
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TOBAGO.
Laws of, 22.
Local Act, 1/5.
Table of fees, 194.

TRANSFER,
Of land, difficulties of, 1.
Of proceedings, 26, 104.

TRINIDAD,
Laws of, 23.

TRUSTEES,
May petition, 2/.
May receive monev, 60.
Lien of, 61, 219, 235, 246, 271, 300.
Power to appoint new, 78.

UPSET PRICE, 54.

VALUE OF ESTATE.
How calculated, 157, 207.

VIRGIN ISLANDS.
Laws of, 22.
Local Act, 177.
Table of fees, 196.

WEST INDIAN ISLANDS,
St^e of, previous to the abolition of slavery, 9.
Laws of“2 WeSt Indian estates flom estates, 9.

uno.: a«,«
LANE, E.C.



The Library,
Off jce ;

-OWNING f, S.y/_ j9

25MAY1936
An^ J 25r,Ì “ai’ 1936 '

Dear Sir,

I have received your letter No.7099 of the
21st May, 195$ about the West Indian Incumbered Estates 

Act. The West Indian Incumbered Estates Courts were 

set up under the authority of the West Indian Incumbered 
Estates Act, 1858 (21-22 Vic. C.96), the West Indian 

Incumbered Estates Act, 1862 (25-26 Vic. C.45) and the 

West Indian Incumbered Estates Act, 1864 (27-28 Vic. 

C.108) These three Acts were virtually repealed by 

49-50 Vic. C.56 "An Act to provide for the determination 

of the Acts respecting the Sale and Transfer of 

Incumbered Estates in the West Indies” a copy of which 
is enclosed herewith for perusal and return.

It will be noticed from section 2 of the Act 

that Her Majesty was empowered by Order in Council from

time

Algernon Aspinall, C.M.G.,C.B.E. 



time to time to direct that the West Indian 

Incumbered Estates Acts should cease to be in

operation in the Colony as from the date mentioned 

in the Order. I have traced such Orders in Council 

in respect of Jamaica, St.Vincent, Grenada, Tobago 

and the Leeward Islands. I enclose for perusal 

and return a copy of the Order relating to » 
Jamaica.

The decision to repeal the various West Indies 

Incumbered Estates Acts arose out of a Report by Colonel 

Crossman, C.M.G., R.E. and George Baden-Powell which 

was printed together with a letter from the West India 

Incumbered Estates Commission in Parliamentary Paper 
C - 3982 of 1884. Further correspondence on the subject 
was printed in Parliamentary Paper C - 42J4 of 1884. 

These Parliamentary Papers can of course be seen 

in the Library.

REGISTRAR OF COLONIAL LAWS.


